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The follow ng |ist of undertakings, advisenents

and refusals is neant as a guide only for the

assi stance of counsel and no ot her purpose.

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by
U T and appear on the follow ng page/line: None

not ed.

| NDEX OF ADVI SEMENTS
The questions/requests taken under advi senent
are noted by a U A and appear on the foll ow ng

page/line: 38/ 3, 49/22, 50/ 24.

| NDEX OF REFUSALS

The questions/requests refused are noted by R F
and appear on the follow ng page/line: 19/11,
19/ 17, 19/23, 20/21, 21/3, 21/7, 21/15, 31/19,
31/ 24, 32/4, 32/9, 32/14, 32/18, 32/23, 33/4,
33/9, 33/13, 34/3, 34/12, 34/16, 34/24, 35/3,
35/7, 35/11, 35/16, 35/19, 35/24, 36/3, 36/7,
36/ 12, 37/18, 41/24, 42/24, 43/ 4, 43/8, 43/13,
43/ 17, 51/10, 54/11, 56/12, 56/ 15.
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---Upon commencing at 11:36 a.m

W LLI AM CROALEY: Affirned.

CROSS- EXAM NATI ON BY MR, PASPARAKI S:

Q M. Crow ey, you understand that
you' re being exam ned today in connection wth
litigation proceedings in Canada relating to
Sears Canada?

A Yes.

Q More specifically you understand
that you are --

A. Excuse ne, sir. | don't know if
you are as close to the mc as you could be. So
it's alittle hard to hear.

Q | apol ogi ze. |'m happy to nove
wherever is best for you.

MR, PATEL: Oestes, | think you have
to be a couple of feet taller. Because it's up
there, | think that's they way the boardroom
wor ks.

- -- OFF- THE- RECORD DI SCUSSI ON- - -

BY MR PASPARAKI S:

Q So just stop ne or ask ne to
repeat if you can't hear ne or if there's any
difficulty in hearing ny questions, but nmy next

guestion is nore specifically you understand

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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that you are a defendant in a series of actions

br ought agai nst you personally in connection
with a dividend declared by Sears Canada in
Novenber 2013; correct?

A. Yes.

Q And you understand that these
cl ai ns have been scheduled to go to trial

starting in May 2020; correct?

A. |"maware that the -- this is
expected to go to trial next year. | actually
didn't -- | don't renenber whether it was May or
when.

Q You recall that they were

schedul ed for the spring of 2020; is that fair?

A Yes.

Q And you know that the parties
have been preparing for trial on that expedited
schedul e?

A Yes.

Q And you' ve been aware of the
scheduled trial date for several nonths; fair?

A | don't remenber when | first
| ear ned about it.

Q But it's fair to say you' ve been

aware of it for several nmonths; correct?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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A | don't knowif it was several
nmonths or a nonth. | just don't recall.

10 Q Okay. Well, in the joint
respondi ng notion record -- do you have a copy
of that before you?

A Yes.
11 Q |f you turn to tab F, you'll
see --
MR BIRCH Tab F?
BY MR PASPARAKI S:
12 Q Tab F as in Frank. You'll see a

Notice of Application that bears your nane as a
party; correct?
A. |"'mnot -- | don't see where.
Ch, up in the top, yes.
13 Q So this is an application that
was brought in your name; correct?
A | don't renmenber seeing this, so
| see that ny nane is at the top.
14 Q You' ve not seen this docunent
before, to the best of your recollection?
A | don't knowif |I've seen it.
don't recall seeing it.
15 Q Ckay.

A | may have seen it, but | don't

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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recal | .

Q You understand that a notion has
been brought on your behalf in the Canadi an
proceedi ngs?

A A notion has been brought?

Q Yes.

A "' maware that notions have been
br ought .

Q Are you aware that there's a

noti on that has been brought by you with respect
to the schedule of the trial?

A Yes.

Q And one of the things you're
asking for is that the trial is delayed until
the court determ nes the question of whether
certain insurers are required to rei nburse you
and ot her defendants for your defence costs?

A Yes.

Q And so you say that the question
of whether the insurers will reinburse you for
your costs should be determ ned before any
further costs are incurred in the Canadi an
litigation; correct?

A. Yes.

Q The alternative would be that you

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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) Page 13
fund the defence costs now and the i nsurer woul d

then either have to reinburse you for the fees
you i ncurred or not, depending on the ultimte
court decision; correct?

MR. BIRCH That's not an accurate
reflection of what the Notice of Mtion says, so
| think if you want to properly state what the
relief sought is, both primary and alternati ve.

MR, PASPARAKIS: | actually don't. |
just want to ask the questions |'ve got,

M. Birch.

BY MR PASPARAKI S:

Q So let me go back, M. Crow ey.
You understand that one option would be for you
to fund the defence costs now, personally;
correct?

A That woul d be one option.

Q And | want to expl ore whet her
there's any hardship to you in funding your own
litigation costs and | want to understand to
that end in your financial wherewithal, so I'm
goi ng to ask sone questions about that. You
stipulated to certain facts. You're aware of
that; correct?

A. Yes.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Page 14

Q And you've stipulated that you
can cover your own share of the litigation
costs; correct?

MR, BIRCH Well, that's not what the
stipulation says. The stipulation says what it
says. If you want to read to it to himand as
to whether it's accurate, that's fine, but you
haven't summari zed that the stipulation is
accurately --

MR, PASPARAKIS: Well, I'mnot trying
to be inaccurate, |'mjust trying to understand
what this w tness understands.

BY MR PASPARAKI S:

Q Wiy do you understand, sir, that
you stipulated to? M. Birch, |'m not
interested in reading the stipulation. | just
want to understand what this w tness thought he
said. Do you have any understanding --

A. Where's the stipul ation?

Q For the record, counsel is
show ng the stipulation to the w tness.

A Each of M. Harker and M.

Crow ey stipulated that they have sufficient
assets to interimfund their respective pro rata

share of the currently anticipated |egal fees

Www.neesonsreporting.com
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that will be incurred until the dispute with the

I nsurance conpany i s resolved; conpanies is
resol ved.

BY MR PASPARAKI S:

Q So go back to nmy question. Your
stipulation is that you can cover your share of
the litigation costs. That's basically what
you' re saying; correct?

A. No.

Q And why is that not correct?

A Because what | said was -- it's
what | said. The stipulation is what | just
r ead.

Q Ckay. We'll cone back to that.

A Interimfund in respective pro
rata share of the currently anticipated |egal
fees that wll be incurred until the dispute
Wi th the insurance conpanies is resolved.

Q Ckay, so when do you anticipate
the dispute with the insurance conpanies to be
resol ved? Do you have any information on that?

A Information is from advice of
counsel .

Q Do you have any under st andi ng,

know edge, or belief as to when this litigation

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Page 16
m ght be resol ved?

A Based on what counsel has told
nme.

Q Do you have any under st andi ng?
Yes or no?

A Yes.

MR. BIRCH Well, I'mconcerned we're

getting into what counsel conmuni cat ed.

BY MR PASPARAKI S:

Q When you stipul ated that you had
sufficient funds to fund the litigation until
the i nsurance di spute was resol ved, when was
that? In your mnd' s eye, when you nmade t hat
stipul ation, what was that date?

A. A matter of nonths.

Q And you'll agree with nme that
you' re a sophisticated business person?

MR. BIRCH. That's not relevant. How
Is that relevant, counsel?

MR. PASPARAKI S: It goes to whether
relief should be granted to M. Crow ey in
respect of the notion that has been brought.

BY MR PASPARAKI S:

Q You' re a sophi sticated business

person, correct, M. Crow ey?

Www.neesonsreporting.com
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) Page 17
MR BIRCH [I'Il give you sone

latitude on that. Go ahead.

THE W TNESS: Yes.

BY MR PASPARAKI S:

Q You were a managi ng director at
ol dman Sachs for 13 years; correct?

A. No.

Q You were at Gol dnman Sachs for 13
years; correct?

A. Yes.

Q And when you |l eft Gol dman Sachs
you occupi ed the position of managi ng director;
correct?

A. Yes.

Q And you have a degree from Yal e
Law School ; correct?

A Yes.

Q And you were the CFO of Sears
Hol di ngs Cor poration; correct?

A |'"msorry. Could you just repeat
t he question?

Q You were the CFO of Sears Hol di ng
Corporation; correct?

A. For a period of tine, yes.

Q And at the tine you were the CFO

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Page 18
of Sear Hol ding Corporation, it was a
mul tibillion-dollar business; correct?

A Yes.

Q And you were the cofounder and
CEO of Ashe Capital; correct?

A Yes.

Q And Ashe Capital is a wealth
managenent fund; correct?

A. No.

Q It manages funds on behal f of
I nvestors; correct?

A That's not how I woul d descri be
it.

Q | nvestors provi de Ashe Capit al

wi th noney through limted partnership units and
that noney is used in investnents for a return
for those investors; correct?

A Yes.

Q And | want to turn you to the
joint responding notion record at page 255.
That may hel p you but you can probably tell ne
that Ashe Capital has assets under nanagenent in
excess of $1.2 mllion; correct?

MR BIRCH I'mgoing to stop you.

What possi bl e rel evance does this have as to

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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what the assets of this conpany -- there's no
Rel evance. | nean, certainly M. Harker's and
nt. Cowley's assets are irrelevant for the
purposes of this notion. So certainly the
assets of the business with which they are
I nvol ved woul d al so be irrel evant.

BY MR PASPARAKI S:

Q Wel |, you have a benefi ci al
interest in a portion of the $1.2 billion under

managenent; correct?
R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And it's fair to say that sone
portion of the $1.2 billion in assets under
managenent you personally have a benefici al
Interest in; correct?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And it's fair to say that to your
know edge, M. Harker al so has a benefici al
interest in the funds bei ng managed by Ashe
Capital, i.e., the $1.2 billion?

R F MR. BIRCH. Don't answer that.

BY MR PASPARAKI S:

Q And | want to show you a docunent

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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entitled Form ADV Part 2A, firm brochure. It's

bei ng handed to you now And | take it you're
aware that Ashe Capital is an SEC registrant;
correct?

A Yes. By the way, it's two
pronunci ation issues. Not a big deal, but it's
"Cowly," not "Crou-ly."

Q | apol ogi ze, sir.

A And no problem And it's
“Ash-ay," not "Ash."

Q | apol ogi ze as well. So Ashe
Capital is an SEC registrant; correct?

A. Yes.

Q And as part of that, there are
filings that Ashe Capital nakes; correct?

A. Yes.

Q And t he docunent that |'ve handed
to you is a text of the firmbrochure

I nformation that you provide to your clients;

correct?
R F MR, BIRCH Don't answer that. It's
irrel evant.
BY MR PASPARAKI S:
Q And |'d ask you to turn,
pl ease -- well, first of all, I'd like you to
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identify the date on this docunent. [t is March
2017; correct?

R F MR BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And | take it you're famliar
with this docunent?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And |'d like you to turn to
page 11 of the docunent, please. And if | read
this properly, | amto understand that this
suggests that you and M. Harker wll have a
financial interest in the assets under
managenent by Ashe Capital; am| correct?

R F MR. BIRCH Don't answer that.

Counsel, 1've given you sone |latitude, but given
the stipulation, why woul d the assets of

M. CowWey or M. Harker be relevant?

MR. PASPARAKI S: Because we've just
heard that the stipulation is that this wtness
has enough funds to cover a couple of nonths of
his own litigation costs or his pro rata share
of the anticipated litigation costs. | think
it's pretty apparent that he has enough noney to

fund the entire litigation and probably a
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substantial portion of the claim So we're

going to continue to ask questions. You can

continue to refuse themat your peril and we

wi Il nove for answers.
MR, BIRCH  Well, but the point --
MR, PASPARAKIS: |'mnot here to argue

with you, M. Birch. You can refuse the
guestions. W can either resolve the refusals
or we can have them adj udi cat ed.

MR BIRCH \Well, the clear position |
will put on the record is the questions are
i rrel evant.

MR. PASPARAKI S: Yeah, | figured that
out when you refused 87 of themin a row.

MR BIRCH And simlarly, there's no
evi dence that any of these or any of our clients
woul d pay for any of our other clients in terns
of defence costs. So it's stipulated to the pro
rata defence costs of two of our w tnesses.

MR, PASPARAKIS: I'mreally not here
to argue with you.

MR BIRCH  And anything el se about
their assets is conpletely irrelevant. Unless
you're trying to tell ne there's sone kind of

| egal obligation for one defendant to fund the
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ot her, and since you haven't said there's such a

| egal obligation, it's irrelevant.

MR. PASPARAKIS: Well, one of the
questions is M. Crow ey, ought he to get any
relief. |Is there any reason for himto be
relieved of his obligation to defend. But |I'm
not here to argue with you. 1'mgoing to put ny
guestions on the table. You can continue to
refuse them as you've done. | want to show
you -- I'd like to mark that --

THE WTNESS: Can we just take a break
for a second?

MR. PASPARAKI S: Yeah, but you're not
allowed to talk to anybody about your evidence
during the break, but |I'm happy to take a break
if you want. But you can't talk to anybody.

THE W TNESS: kay.

-- RECESS TAKEN AT 11:52 A M - -

MR. BIRCH. Can we go back on the
record? Just one point of clarification that
M. Harker drew to ny attention while during the
br eak.

MR. PASPARAKI S: But renenber
M. Harker wasn't supposed to talk to you about

hi s evi dence during cross-exam nation.
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MR BIRCH This is M. Crow ey.

MR. PASPARAKIS: Sorry. M. Crow ey
wasn't supposed to talk to you about his
evi dence during cross-exam nati on.

MR BIRCH He didn't. He didn't.

MR, PASPARAKI S: Okay, okay.

MR BIRCH M. Cowey -- or
M. Harker and | spoke. M. Harker and | spoke.
M. Harker has not been exam ned.

MR. PASPARAKIS: So can | tell you
just one thing, M. Birch, that's sort of a
little bit annoying? W understood that you
woul d not be going to New York. W did not go
to New York because you weren't going. And now
you' re having di scussions with people during
breaks and clarifying evidence when we're not in
the room |It's alittle bit difficult to get
our mnds -- at |least for ne, but naybe that's
just me. Go ahead, M. Birch.

MR. BIRCH Ckay. Can we go back on
t he record?

MR. PASPARAKI S: That was on the
record.

MR BIRCH Oh, sorry. GCkay. So, to

be clear Norton Rose sent a law clerk over to
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the office here wwth very little warning this

nmorning. O course it's inportant that I'm
here. And | didn't tell you |l wasn't going to
New York. | told you | hadn't decided and I
decided at the last mnute to cone. |It's a good
thing | did because a nenber of Norton Rose is
here and it would be conpletely inappropriate
for nmy clients to be exam ned here with

opposi ng counsel -- a nenber of the opposing | aw
firmsitting in the room

But, and just to clarify for the
record, |I've told you M. Harker is in the room
as well as wth M. Cowey. M. Harker and |
spoke on the break because on a point of
clarification.

MR. PASPARAKIS: Well, then why don't
you do sone re-exam nation at the end?

MR BIRCH No, no, let ne just --
you're referring to Ashe Capital. | just want
to be clear that you' re confusing two entities.

MR, PASPARAKIS: That's fine. Let ne
confuse themfor a bit. You can either
re- exam ne or otherw se.

MR BIRCH Well, no, but you put a
docunment to M. Crowl ey that tal ks about Ashe
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Capi tal Managenent LP and you asked him

guestions about it in relation to Ashe Capital
and it's the conpany that he works for. So two
different entities. So for clarity of the
transcript, please, if you' re asking any
guestions, please nmake sure you focus on what
you' re aski ng about.

MR. PASPARAKI S: W' re about to get
into the details of the various funds that are
bei ng managed, where those nonies are, and where
this individual actually has assets under
managenent. So we'll get there.

MR, GOTTLIEB: Sorry. Before you go
on, did you say that M. Harker is in the roon?

MR. BIRCH  Yes, he is.

MR, GOTTLIEB: Ckay. You said you
told us that beforehand. | don't recall being
told that. GCkay. And, counsel, you' re okay
with that?

MR, PASPARAKIS: I'mfine with that.
Can we continue? | just do want to naeke a
comrent that the law clerk that is here is
sinply to nake avail abl e docunents that we need
for cross-exam nation. W have the docunents

here as well. W provided themto counsel that
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Is sitting here fromyour office. So |I'm not

going to get into an argunent wth you. | do
t hi nk you know what you did in respect of com ng
to New York.

Anyways, let's keep going. | want to
show you a printout of another SEC filing from
Ashe Capital. And this is a form ADV.

MR. BIRCH Sorry, this is from Ashe
Capital Managenent, LP?

BY MR PASPARAKI S:

Q This is from Ashe Capit al
Managenent LP. And you are the CEO and
cof ounder of Ashe Capital Mnagenent LP;

correct?

A. Yes.

Q And are you famliar with this
f or nf?

A | saw it a while ago, | believe.

MR, PASPARAKIS: Okay. Let's mark it
as -- | believe we marked the first one, the

first docunent, Exhibit A for identification
purposes. W'Ill mark this one as Exhibit 1 on
t he exam nati on.
EXH BIT NO A Form ADV, dated March
31, 2019.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM CROWLEY on September 10, 2019

61

Page 28
EXH BIT NO 1: Form ADV

BY MR PASPARAKI S:

Q So | ooking at Exhibit 1, which is
the formADV, if you flip forward you will see
there's informati on about the various funds that
are managed by Ashe Capital Managenent LP;
correct?

MR BIRCH So are you tal king about
t he managenent conpany or are you tal king about
t he fund?

MR, PASPARAKIS: |'mtal king about the
underlying funds. There's information in this
docunent about the underlying funds. [It's not
nunbered, but if you turn to about page 32,
you're going to see a docunent or a header.
You' Il see a header towards the end of the
docunent, and the nanme is Ashe Capital Partners
GP LP. It's about 10 pages fromthe end. It's
the mddle of the page. It's one of the private
funds that is discussed.

MR GOTTLI EB: What item nunber,

O estes?

MR, PASPARAKIS: It doesn't really

say.

MR. Bl RCH: | can't find the docunent.
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Can you tell ne what heading it's under or what
section?

BY MR PASPARAKI S:

Q There's a heading called "A
Private Fund" in the mddle of the page. |It's

on the right-hand side of the page. The
ri ght-hand page. If you go towards the end,
you'll see 7B 2, Private Fund Reporting.
There's a header in the mddle of the page. Do
you see that?

MR BIRCH 7E as in Edward?

MR. PASPARAKI S: B as in Bob.

MR. BIRCH B as in Bob.

BY MR PASPARAKI S:

Q | f you | eaf backwards it's about
five pages back.

A 7B 2, is that what you sai d?

Q Yeah. |In bold, section B2,
“Private Fund Reporting."” |If you just stop
where you are and just tell ne what you see on
your page and maybe |I'll be able to help you.

A Custodi an 25 period A

MR, GOTTLIEB: |It's down a couple of
pages.

MR BIRCH Ckay, so |I've got the page
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that says 7B 2 Private Fund Reporting, and then

bel ow that itenf

MR PASPARAKIS: Right. Now, if you
go back fromthere, so towards the front of the
docunent, about five pages or two doubl e-sided
pages you'll see a heading, "A Private Fund,
| nf ormati on About Private Fund." And the nane
of the private fund is Ashe Capital Partners LP.

MR BIRCH | think we got that back.

THE WTNESS: | see that.

MR BIRCH It says Del aware and
United States right below that?

MR. PASPARAKI S:  Yes.

MR. BIRCH  Ckay.

BY MR PASPARAKI S:

Q | f you turn the page, this is one
of the funds that is managed by Ashe Capit al
Managenent; correct?

A. It's a partnershi p managed by
Ashe Capital Managenent.

Q And that partnership has assets
that are valued at over a billion dollars;
correct?

A. Are you pointing to sonething in

t he docunent that says that?
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Q ltem 11.
A kay. | see that. So item 1l
says, yeah, over a billion dollars current gross

asset value of the private fund.

Q And you'll see at item 14 there's
a description of how much of that $1 billion is
beneficially held by related persons to the
managers. Do you see that?

A. Yes.

Q And it says that 7 percent of the
$1 billion is beneficially held by parties
related to the asset nmnager; correct?

MR BIRCH Well, it says what it
says.

BY MR PASPARAKI S:

Q And | take it you have a
beneficial interest and sone part of that
7 percent belongs to you; correct?

R F MR, Bl RCH: Don't answer that.

BY MR PASPARAKI S:

Q And | take it as the cofounder
and CEO you have the | argest benefici al
I nterest; correct?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM CROWLEY on September 10, 2019

72

73

74

75

76

Page 32
Q And if we do sone sinple math, 7
percent of a billion dollars is sonmewhere in the
nei ghbour hood of $70 mllion; correct?
R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And what portion of that
$70 mllion do you personally have a benefici al
i nterest in?

R F MR. BIRCH Don't answer that

BY MR PASPARAKI S:

Q And M. Harker has, to your
know edge, a beneficial interest in the fund,
correct?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And what portion of the fund, to
your know edge, does M. Harker have?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q So we've marked that as
Exhibit 1. You also personally own real estate
i n Manhattan, sir; correct?

R F MR. BIRCH Don't answer that. |It's
irrel evant.

BY MR PASPARAKI S:
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Q | understand your residenti al

address is 146 Central Park West, apartnent 10E;
correct?
R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q | understand this apartnment was
bought in 2005 by you for approxinmately US
$12.5 mllion; correct?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q | understand that you have no
nortgage on this property; am|l correct?

R F MR. BIRCH Don't answer that.

MR, PASPARAKIS: And | want to show
you a printout froma website called RealtyHop,
which we'll mark for identification purposes as
Exhi bit B.

EXH BIT NO B: RealtyHop Printout.

BY MR PASPARAKI S:

Q But at the second itemthere's a
record of Wlliam C Crow ey purchasi ng your
personal residence for $12.5 US mllion. And,
sir, using Exhibit B for identification purposes
only, can you confirmto ne that this

information is correct and that the house that
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you live in was bought by you for $12.5 million
US in 20057
R F MR, Bl RCH: Ref used.

BY MR PASPARAKI S:

Q And | understand, sir, you also
have a house in the Hanptons. You're famliar
where the Hanptons is; correct, sir?

MR. BIRCH That's irrel evant.

BY MR PASPARAKI S:

Q And your house is in the
Hanpt ons; correct, sir?

R F MR. Bl RCH: Don't answer that.

BY MR PASPARAKI S:

Q And, in fact, your house is at
581 Parsonage Lane; correct?

R F MR. BIRCH. Don't answer that.

BY MR PASPARAKI S:

Q And according to the public
record, which I'mgoing to mark as Exhibit C for
identification purposes only, it appears that

you bought that property in 2006 for

$6.7 mllion US; correct?
EXH BIT NO C. Bl ockShopper Printout.
R F MR BIRCH Don't answer that.

BY MR PASPARAKI S:
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Q And there's no nortgage on that
property as well; correct?
R F MR. BI RCH  Refused.

BY MR PASPARAKI S:

Q And you al so have ot her property
assets, real property assets; correct?

R F MR. Bl RCH. Refused.

MR. PASPARAKIS: Can | have details
about the other real property assets that you
have?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And you have other investnents as
wel | as the noney that you have in Ashe Capital;
correct?

R F MR. BIRCH. Don't answer that.

MR. PASPARAKIS: And | would Iike
details of those other investnents, please.

R F MR. Bl RCH: We're not going to
undertake to provide that.

BY MR PASPARAKI S:

Q And | would |ike your best
estimate of your personal net worth, please.

R F MR. Bl RCH: We' re not providing that.

BY MR PASPARAKI S:
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Q | s your net worth nore than 25 US
mllion dollars?
R F MR, BIRCH We're not answering that.
BY MR PASPARAKI S:
Q | s your net worth nore than 50 US
mllion dollars?
R F MR. BIRCH W' re not answering any
guesti ons about net worth.
BY MR PASPARAKI S:
Q Sir, is your net worth nore than
US $75 million?
R F MR. BIRCH  You have our position.
BY MR PASPARAKI S:
Q You' ve retained the law firm of

Cassel s Brock and Bl ackwell to act for you in
this litigation; correct?

A Yes.

Q You' ve not personally spent any
| egal fees in connection with this action so

far; correct?

A No.

Q ' mnot correct or | amcorrect?
Sorry.

A You're not correct.

Q So are you currently paying for
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Cassel s Bl ack and Bl ackwel | ?

MR. HORKINS: Brock and Bl ackwel | .

BY MR PASPARAKI S:

Q Are you currently paying for the
Cassels firmto represent you today?

A No.

Q It's fair to say, to date, that
the bulk of the | egal fees incurred by you have
been paid by insurance; correct?

A. Yes.

Q So you' ve paid Cassels Brock in
connection with this litigation?

MR. BIRCH. He said no, not yet.

BY MR PASPARAKI S:

Q Have you agreed to make any
paynents to Cassels Brock in connection with
this litigation?

R F MR. BIRCH That's refused. That's
i rrel evant.

MR. PASPARAKI S: Wiet her he has an
agreenent to pay you for your fees?

MR BIRCH Are you tal ki ng about the
fees of others?

BY MR PASPARAKI S:

Q No. About his agreenent to pay
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you for the litigation services that you
provide. Have you agreed to do that, sir?
U A MR. BIRCH W'l take that under
advi senent .
MR. PASPARAKIS: Well, I'mgoing to

have a bunch of questions about that, M. Birch.
So let's figure that out now.

MR BIRCH Well, put your questions
on the record and I'Il give you a position.

MR PASPARAKIS: Well, that's not how

it works. It's cross-examnation. So, |ike,
let's get an answer. |If you're refusing it, you
do so at your peril, but I don't think you

should. So what are you going to do?

MR BIRCH Well, |I've given you our
position. W'Il|l take that question under
advi senent .

MR. GOTTLI EB: There's no advi senent
on cross-exam nati on.

MR. PASPARAKI S:  Yeah. As
M. Cottlieb rightly points out there's no under
advi senents on a cross-exam nation. You can
either refuse it or you answer it.

MR BIRCH Well, let's not get into a

deep and dark debate about rule 34, but we can
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have that another day if we need to.

MR, GOTTLIEB: | apologize. 1|'mnot
trying to get into a debate. The point is if
you're going to refuse it, you' ve refused it and
you can't then, after we haven't had the
opportunity to ask the follow up questions with
the wi tness here, sonehow purport to give an
answer to the question.

MR, PASPARAKIS: | think that's fair.

MR, BIRCH  Put your questions on the
record, counsel, and we'll deal with them one by
one.

MR, SWAN. But that's not how it
wor ks.

MR, GOTTLIEB: So what | think we're
trying to say, M. Birch, and we can have this
di scussion with the Court at the appropriate
time is if you refuse the question, you refuse
It now at your peril. W're not going to go
down a |laundry list of questions that are
foll owups to an answer we're not getting. So
we're sinply saying if you' re refusing that
guesti on about whether this gentleman has agreed
to pay Cassels Brock |egal fees for his

representation, that's fine, you can refuse it,
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but you've refused it. And you don't have to

agree with that, but we're sinply saying that's
the position we're taking. And so I think that
M . Pasparakis has given you a couple of chances
to change your position on that, but if you
don't want to, that's fine, and we'll just nove
on.

MR. BIRCH. To avoid a debate about
this, I'll et himanswer that question as to
whet her there's any agreenent to pay our fees.
| s there any agreenent to pay our fees?

THE WTNESS: Yes, | think so.

BY MR PASPARAKI S:

Q | understand that there is tower
coverage wth several different insurers that
make up the tower; correct?

A |"'m not sure what the --

Q That was a terrible question,

M. CGCowmey. Solet ne try it again. The

I nsurance that has been covering your fees to
date, your legal fees to date, is part of a
tower; is that fair?

A. Yes.

Q And there are different insurers

that make up different parts of the tower;
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correct?

A That's nmy under st andi ng.

Q And | understand that the total
anount of the insurance under the tower is US
$150 million. |1s that consistent with your
under st andi ng?

A. Yes.

Q And | understand that the first
insurer in the tower was XL Specialty |nsurance
Conpany. Are you aware of that?

A | understand XL was the insurer.

| didn't actually know the specific nane of the

I nsurance conpany. It's always been referred to
as XL.

Q And you're aware of a limt under
the first tier of the tower of $15 mllion;
correct?

A Yes.

Q And as | understand it, that has
been exhausted; correct?

A From ny under st andi ng, yes.

Q And how nuch has been spent on
the Canadian litigation to date?
R F MR. BIRCH We're not answering that.

We've provided the information that's rel evant,
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but we're not providing the rest.

MR. PASPARAKI S: Just one second,
pl ease.

- - OFF- THE- RECORD DI SCUSSI ON- -

BY MR PASPARAKI S:

Q |"msorry, M. CowWey. W're

back at it. You becane a director of Sears
Canada in or about March of 2005; correct?
MR. BIRCH What's the rel evance of
t hat, counsel ?
MR, PASPARAKIS: Just give ne a little
bit of |atitude.
MR. SWAN. There's no debate on that.
BY MR PASPARAKI S:
Q | can ask hi m when he was a
director. He's being sued in his capacity as a
director. W're going to get to rel evance real
fast. You can refuse and we'll just keep goi ng?
MR, BIRCH  Ckay. Well, that's not
rel evant.
BY MR PASPARAKI S:
Q And at the tinme you were an
of ficer of ESL Investnents Inc.; correct?
R F MR BIRCH It's irrelevant.
BY MR PASPARAKI S:
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112 Q And to be clear, you were the

presi dent and chief operating officer of ESL

| nvestnents Inc.; correct?

R F MR Bl RCH: Don't answer that.
BY MR PASPARAKI S:
113 Q And at various tines ESL was a

shar ehol der of Sears Canada; correct?
R F MR. BIRCH This is irrel evant.
BY MR PASPARAKI S:
114 Q And you were appointed to the

Sears Canada board as a representative of ESL;

correct?
R F MR. BIRCH Don't answer that.
BY MR PASPARAKI S:
115 Q And as an officer of ESL, did you
have an indemity right fromESL, sir?
R F MR. BIRCH Don't answer that.
BY MR PASPARAKI S:
116 Q And in particular, did you have

indemity fromESL for your sitting on Sears
Canada' s board as ESL's Canada nom nee?
MR BIRCH Do you know?
THE W TNESS: Repeat the question?
BY MR PASPARAKI S:
117 Q Wel |, maybe we shoul d go through
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all the questions that you refused and actually

get answer to themand then we'll be at that
gquestion. So let's try it again. You were a

di rector of Sears Canada in or about March 2005;
correct?

MR BIRCH No, no, M. Cowey did
not hear your |ast question.

MR. PASPARAKI S: | understand that.

My | ast question is premsed on the fact that he
was a director of Sears Canada and at the sane
time an officer at ESL and that he was a nom nee
to the Sears Canada board from ESL and all of

t hose questions were refused by you. So I want
to go back and establish them

MR. BIRCH: No, just ask the question
that he didn't hear and he can answer it if he
knows.

BY MR PASPARAKI S:

Q Were you a nenber of the board of
Sears Canada, sir?

MR BIRCH W' re not going back over
the ol d questions. There was one question that
M. Cowey did not correctly -- did not hear.
And | just asked you, counsel, if you could

repeat it, | would be grateful. |If you could
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repeat It.

BY MR PASPARAKI S:

Q You wanted himto answer that
guestion, okay? And that question depends upon
hi m bei ng a nenber of the board of Sears Canada.
So I"'mgoing to ask the question. Wre you a
menber of the board of Sears Canada? Yes or no?

MR BIRCH  Position already given.

MR. PASPARAKIS: And what is that?
Are you refusing that?

MR BIRCH Well, just go back and
read the transcript the last tinme you asked it
and you'll have our position on that.

MR, PASPARAKI S: Well, actually I
asked if he becane a nenber of the Board in
March 2005. Now I'm asking were you a director
of Sears Canada?

MR. BIRCH. W've given you our
posi tion.

MR, GOTTLIEB: M. Birch, I'mgoing to
try to be helpful to you here, which is we want
to be able to read segnents of this transcri pt
to the judge hearing the notion. And we'd I|ike
it in a consistent fashion where we get answers

to questions and questions such as whether this
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gentl eman who is claimng an indemity as a
director of Sears that you're refusing to
answer, will not |ook great on a transcript. So

we'd i ke to not have to cut and paste through
19 pages to get an answer to the question that
M. Pasparakis is trying to answer. So if you
really want to refuse the question whether this
gentl eman was a director of Sears, you can do
so, obviously.

I"'mtelling you it's not going to | ook
great on the transcript. But if that's what you
want to do, then that's what you should do.

MR. PASPARAKIS: Well, I'"'mgoing to
gi ve you anot her perspective. Wat you've done
so far isn't going to |l ook great on the
transcript, so | don't think you can save it,
but go ahead, do whatever you're going to do.

MR, BIRCH  Just ask the question that
M. CGowWey didn't hear. | nean, it's pretty
sinpl e.

BY MR PASPARAKI S:

Q I n your capacity as a director of
Sears Canada appointed by ESL did you have any
indemity rights fromESL? That's a question

for M. Cowey. Wo's in charge of the canera?
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THE W TNESS: Yeah, again, could you

just repeat the question?

MR. PASPARAKIS: Wio's in charge of
the canera over there? Can we just |leave it at
that view so we can see M. Crowl ey, please?
Thank you.

MR BIRCH |I'mnot in control of the
canera. Nobody is.

MR, GOTTLIEB: | believe it's an
automatic control.

BY MR PASPARAKI S:

Q Ch, okay. GCkay. So the
question, M. CowWey, is did you have an
I ndemmity fromESL for sitting on Sears Canada's
board as an ESL nom nee?

A. | wasn't an ESL nom nee as |
recal | .

Q That was one of the questions
that |I tried to ask you but your counsel
r ef used.

So who nom nated you to the board of
Sears Canada?

A. As | recall, it was the
nom nating commttee of Sears Canada.

Q And at the tine you were, |
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t hi nk, the president of ESL; correct?
A Yes.

124 Q And one of the significant
I nvestnments that ESL had an interest in was
Sears Canada; correct?

A No, | don't think so at that
tine.

125 Q It had an interest in Sears
Hol di ngs Corporation. And Sears Hol di ngs
Corporation was the majority sharehol der of
Sears Canada; correct?

A Yes.
126 Q And so under the unbrella of the

assets that ESL had, Sears Canada was one of
t hose assets; correct?

A. ESL had an ownership interest in
Sears Hol di ngs which had a subsidiary --

COURT REPORTER I'msorry, | didn't
hear the end of that answer, sir.

MR. PASPARAKI S:  Which had a
subsi di ary which was Sears Canada.

BY MR PASPARAKI S:

127 Q And did you have indemification

rights fromESL as the president of ESL?

A. | believe so, yes.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM CROWLEY on September 10, 2019

128

129

130

131

) ) o ) Page 49
Q And did those indemification

rights include i ndemification should you be
found personally liable for sitting on boards at
t he behest of ESL?

A | don't think the indemification
was stated in that way.

Q Is it fair to say it was a broad
comercial indemification that was consi stent
wi th general director indemifications and
of ficer indemifications?

A | don't recall. | recall there
was an i ndemification, but | don't recall if it
was simlar to general indemifications or
ot herw se.

Q Have you | ooked at t hat
i ndemmi fication to determ ne whether you're
entitled to claimindemification fromESL on
account of this litigation?

A No.

Q Can you pl ease provide ne with a
copy of that indemification, sir?

U A MR BIRCH We'll take that under
advi senent .
MR. PASPARAKI S: Do you renenber how

there's no under advisenent in this? Do you
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want to just say yes or no?

MR BIRCH No, |I don't want to take
say yes or no. |1'll take it under advi senent.

BY MR PASPARAKI S:

Q Fine. And are you aware whet her
ESL had i nsurance for enployees that sat on
boards of conpanies in which it had a financi al
I nterest?

A Can you restate that? | didn't
under st and.

Q Are you aware of whether ESL had
I nsurance that covered enpl oyees and officers
who sat on boards and conpanies in which ESL had
a financial interest?

A. | don't think so at the tine.

Q Have you nmade any inquiries to
deter m ne whet her there may be insurance that
woul d be available to you as a result of the
fact that you were the president of ESL and

sitting on the board of Sears Canada?

A | have not nmade inquiries.
Q Wul d you pl ease nake those
I nquiries?
U A MR BIRCH We'll take that under
advi senent.
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BY MR PASPARAKI S:

Q Have you had any di scussions with
anyone regarding the availability of an
I ndemmity or insurance from ESL, any ESL-rel ated
entity or Eddie Lanpert?

MR BIRCH You're tal king about from
apart from di scussions with counsel ?

MR. PASPARAKI S: You know what ? M
guestion is what it is.

R F MR, BIRCH Well, to the extent that
anyt hi ng touches on conmuni cati ons with counsel,
it's not going to be answered.

BY MR PASPARAKI S:

Q So do you want to answer the
remai nder of the question?

A. | recall sone discussions early
in this process with respect to indemnification
from ESL.

Q And wi th whom did you have those
di scussi ons?

A | think it was with Bill Harker.
And | don't knowif it was with anyone el se.

Q And was the point of those
di scussi ons a consi deration of whether you and

M. Harker could nake an indemity cl ai m agai nst
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ESL?

A Trying to understand that issue.

Q And did you | ook at any docunents
to hel p you understand that issue?

A | may have. | don't recall. |
may have | ooked at sone docunents at the tine.

Q And anongst those docunents that
you may have | ooked at, m ght that have been the
i ndemity from ESL?

A | think it may have been.

Q And did you conme to a concl usion
about whether you were potentially able to call

upon that 1ndemity?

A. Yes.

Q And what conclusion did you cone
to?

A That as with respect to this
litigation, | was not an enployee at the tine of

the facts of this litigation taking place and
that the indemification would not apply.

Q And did you make a cl ai m under
that indemification to see if your conclusion
was correct or you did not make a cl ai nf?

A. | did not make a claim

Q Did you talk to anybody at ESL
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about whether you were entitled to
I ndemmi fication?
A. | don't recall who | spoke to.
Q Did you speak to M. Lanpert
about the possibility of indemification?
A No.
Q So I'lIl renew ny request for that

corporate indemification policy, or agreenent,
or terns, please. | would also |ike to know
when you were appointed to the board of ESL,
whet her you were appointed as a representative
of ESL or whether you sought the consent of ESL
to sit on the board of Sears Canada.

MR BIRCH I'msorry, | think he
answered the question. He said he wasn't a
representative.

BY MR PASPARAKI S:

Q Did you seek the consent of ESL
to sit on the board of Sears Canada?

A. No.

Q And is that because you were the
president of ESL and coul d nake t hat
determ nati on yoursel f?

A. No.

Q Was ESL aware that you were
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sitting on its board? On the board of Sears

Canada?

A Yes.

Q And | take it ESL was content for
you to sit on the board of a conpany in which it
had a financial interest; correct?

A. Yes.

Q And did you have any financi al
interest in ESL, beneficial financial interest
i n ESL?

R F MR. BIRCH Don't answer that. And
just, counsel, before you ask your next
question, |I've given you a lot of |atitude here,
but this entire line of questioning about the
indemity is irrelevant because we' ve al ready
provided the stipulation as to defence costs.
So none of this has any rel evance to the notion
before the Court because we're not taking the
position that M. Harker or M. Crow ey are
unable to fulfill, to pay their proportionate
share of the interimdefence costs.

MR, PASPARAKI S: (kay, so let's talk
about the stipulation.

MR GOITLI EB: Orestes.

MR. PASPARAKI S:  Yeah?
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MR, GOTTLIEB: Can you hang on?

- - OFF- THE- RECORD DI SCUSSI ON- -

BY MR PASPARAKI S:

Q And, again, M. Birch, |'m not
going argue with you on the record. Sir, have
you got the stipulation in front of you?

MR. BIRCH. He does.

BY MR PASPARAKI S:

Q You have not told us what your
personal wealth is; correct?

A Correct.

Q | nstead you' ve sti pul ated t hat
you could fund a pro rata share of an undefi ned
anount; correct?

A O the currently anticipated
| egal fees that will be incurred until the
di spute with the insurance conpany -- conpanies
I's resol ved.

Q And did you have an anount of
nmoney that you understood those anticipated
| egal fees would be?

A | had a sense of a range which
those |l egal fees m ght be.

Q Was there an item zed budget that

you recei ved?
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A Sorry?

Q Was there an item zed budget that
you received?

A. No.

Q And isn't it fair to say, sir,
that not only could you fund | egal fees for a
few nonths, but you could fund the entire | egal
fees for the entire litigation; correct?

MR. BIRCH Are you tal king about of
al | defendants?

MR. PASPARAKIS: O all defendants.
R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q And for yourself; correct?

R F MR. BIRCH Don't answer that.

BY MR PASPARAKI S:

Q W' ve tal ked about the fact that
you' re being sued in various clainms and you're
aware that the total anmount of the clains is
approximately $500 m I lion Canadi an; correct?

A Yes.

Q And | think we've established
t hat your insurance coverage is only US
150 mllion; correct?

A. Yes.
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Q And, sir, you were aware that

your personal assets are at risk if the Court
were to find against you for the full anount of
500 mlIlion; correct?

MR, BIRCH  You asked that question
before and he gave you an answer right at the
begi nni ng of the exam nati on.

MR. PASPARAKIS: | wote all ny
questions down and | never asked that questi on.

MR. BIRCH That's fine. Read the
transcript and you'll see it.

MR. SWAN:  You asked himif he woul d
be personally |iable was your question at the
begi nni ng.

MR. PASPARAKI S: Yeah, but now I'm
aski ng whet her his assets would be at ri sk,
which is a different question.

MR SWAN. |'mnot sure they heard
t hat exchange.

MR, PASPARAKIS: Did you hear that
exchange, M. Birch?

MR BIRCH | did. Let ne just
understand the question. 1Is it just a
mat hemati cal question saying that the clains are

509 mllion in terns of 150 mllion, therefore
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the Delta neans that his assets are at risk?

MR. PASPARAKIS: That is the nagic of
t he questi on.

MR. BIRCH Ckay. You can answer
t hat .

THE WTNESS: That is the nath.

BY MR PASPARAKI S:

Q | take it you that intend to
defend this action regardl ess of whether there
IS insurance coverage that covers your defence
costs; correct?

A Yes.

MR. PASPARAKI S: Those are ny
guesti ons.

- --\Wereupon the exam nation concluded at 12: 32

p. M
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REPORTER S CERTI FI CATE

|, Amy Arnstrong, RVR-CVR, Realtine
Ver bati m Reporter, certify;

That the foregoing proceedi ngs were
taken before ne at the tinme and place therein
set forth at which tine the witness was put
under oath by ne;

That the testinony of the wi tness and
all objections nade at the tine of the
exam nation were recorded stenographically by ne
and were thereafter transcribed;

That the foregoing is a true and
accurate transcript of my shorthand notes so

taken. Dated this 12th day of Septenber, 2019.

) ey

PER  AMY ARVSTRONG A
REALTI ME VERBATI M REPORTER
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530 Sylvan Ave.
Suite 101
Englewood Cliffs, NJ 07632
201-464-0962

This brochure provides information about the qualifications and business practices of Ashe
Capital Management, LP (“Ashe™). If you have any questions about the contents of this brochure,
please contact William Harker at 201-464-0962 or email wrh@ashecap.com. The information in
this brochure has not been approved or verified by the United States Securities and Exchange
Commission or by any state securities authority.

Additional information about Ashe is also available on the SEC’s website at:
www.adviserinfo.sec.gov.
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Item 2: Material Changes

Ashe does not believe that there have been any material changes to this brochure since either of its
“other than annual” updating amendments in September 2014 and February 2015, which
respectively updated Ashe’s principal office location and form of organization.

Item 3: Table of Contents
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Item 4: Advisory Business

Ashe is a limited partnership organized under the laws of the State of Delaware to provide
investment management services to a related pooled investment vehicle. Ashe is primarily owned
and controlled by William C. Crowley, Stephen M. Blass and William R. Harker (together, the
“Founders™), and is the successor entity to Ashe Capital Management, LLC, which the Founders
caused to be formed in 2013.

Ashe provides discretionary investment advice to Ashe Capital Partners, LP, a Delaware limited
partnership (the “Partnership”). An aftfiliate, Ashe Capital Partners (GP) LLC, (the “General
Partner”) a Delaware limited liability company serves as the general partner to the Partnership.
The General Partner is owned and controlled by the Founders.

The Partnership will seek to generate high, risk-adjusted returns by making investments broadly in
securities and other instruments including without limitation, publicly-traded equities and other
instruments, equity equivalent positions, debt and other financial instruments, rights, options and
interests across a range of industries and markets. In providing services to the Partnership, among
other things, Ashe (i) manages the Partnership’s assets in accordance with the terms of the
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applicable governing documents; (ii) formulates investment objectives; (iii) directs and manages
the investment and reinvestment of the Partnership’s assets; and (iv) provides periodic reports to
investors. Ashe provides investment advice directly to the Partnership and not individually to the
Partnership’s limited partners or investors. Investment restrictions for the Partnership, if any, are
generally established in the applicable Partnership’s governing document.

Ashe also provides discretionary investment advice to Ashe Capital Partners Co-Invest I, LP, a
Delaware limited partnership (“Co-Invest Fund I"). An affiliate, Ashe Capital Partners Co-Invest
(GP), LLC (“Co-Invest GP I”) a Delaware limited liability company, serves as the general partner
to Co-Invest Fund I. Co-Invest GP I is owned and controlled by the Founders.

Ashe also provides discretionary investment advice to Ashe Capital Partners Co-Invest II, LP, a
Delaware limited partnership (“Co-Invest Fund II”). An affiliate, Ashe Capital Partners Co-Invest
IT (GP), LLC (*Co-Invest GP II”’) a Delaware limited liability company, serves as the general
partner to Co-Invest Fund II. Co-Invest GP II is owned and controlled by the Founders.

Ashe also provides discretionary investment advice to Ashe Capital Partners Co-Invest III, LP, a
Delaware limited partnership (“Co-Invest Fund III,” and together with Co-Invest Fund I and Co-
Invest Fund II, the “Co-Invest Funds™). An affiliate, Ashe Capital Partners Co-Invest III (GP),
LLC (“Co-Invest GP III” and together with Co-Invest GP I and Co-Invest GP II, the “Co-Invest
GPs”), a Delaware limited liability company, serves as the general partner to Co-Invest Fund III.
Co-Invest GP III is owned and controlled by the Founders.

The Co-Invest Funds and similar funds that Ashe may offer generally provide investors the ability
to increase exposure to certain positions held by the Partnership and provides Ashe with the
opportunity to outsize investments that it deems to be more opportunistic without distorting the
overall risk/return profile of the Partnership via excess concentration in one or more positions held
in the Partnership.

Ashe may, in the future, organize additional investment vehicles that follow an investment
strategy similar to or different from the investment program of the Partnership and the Co-Invest
Funds.

From time to time, the Partnership and Co-Invest Funds may, to the extent permitted by the Rules
of the U.S. Financial Industry Regulatory Authority (“FINRA”) as may be amended from time to
time (the “Rules”), purchase equity securities that are part of an initial public offering (sometimes
referred to as “IPOs” or “new issues”). Under the Rules, brokers may not sell such securities to a
private investment partnership, if the partnership has investors who are “Restricted Persons,”
which category includes persons employed by or affiliated with a broker and portfolio managers
of hedge funds and other registered and unregistered investment advisory firms, unless the
partnership has a mechanism in place that excludes such Restricted Persons from receiving
allocations of profits from new issues. The profits and losses with respect to new issues will
generally be allocated to investors in the Partnership and Co-Invest Funds that are Unrestricted
Persons.

As of December 31, 2016, Ashe had approximately $1.04 billion of assets under management.
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Item 5: Fees and Compensation

Ashe’s compensation for the investment advisory services it provides to the Partnership is
comprised of an asset-based management fee and an incentive allocation that is based on the
performance achieved for the account of each investor. The fees and expenses applicable to the
Partnership are set forth in detail in the Partnership's confidential private placement memorandum.
A brief summary of fees and expenses is provided below.

Management Fee

Each Investor will effectively be charged an annual asset based charge and payment (the
“Management Fee”) equal to no more than 1.5% per annum of the net asset value of an investor’s
investment in the Partnership. The Management Fee will be paid quarterly in advance and will be
deducted from the relevant accounts. Capital contributions made as of times other than the first day
of a calendar quarter will be assessed a pro rata Management Fee at the time such contribution is
made. Once paid, the Management Fee will be non-refundable.

Incentive Allocation

Investors will also bear an annual performance-based amount (the “Incentive Allocation™) which is
calculated and charged separately with respect to each investor’s capital account, equal to no more
than 18% of the performance (for that year) attributable to each investor’s capital account, subject to a
standard high-water mark. The Incentive Allocation will also be charged on the day on which an
investor makes a partial or total withdrawal from the Partnership, or an investor receives a distribution,
and on the day on which the Partnership finally liquidates.

The Management Fee and Incentive Allocation may be reduced, waived or calculated differently with
respect to any person, including through separate written agreements with investors.

Other Expenses

The Partnership will bear all of its administrative and operating expenses (including, without
limitation, the Management Fee, legal, bookkeeping, accounting, auditing, compliance, operations
systems, investment banking, research (including Bloomberg fees and expenses), technology and
professional expenses, professional liability insurance, bank service fees, expenses incurred in
preparing, printing and delivering all reports, Partnership documents and tax information for
investors and regulatory authorities, and all filing costs and fees) and all of its investment fees and
expenses, including, without limitation, fees and expenses of any external consultants and
administrators, SEC, Hart-Scott-Rodino Act and other reporting and filing expenses and costs
incurred by the General Partner generally or in connection with specific shareholder initiatives
(such as the costs of calling sharcholder meetings, proxy solicitation fees and costs, and
professional consulting fees), Form PF expenses, custodial costs, prime brokerage costs, valuation
costs (including expenses incurred in connection with services performed by the valuation agent),
due diligence (including related travel expenses), purchase or sale of investments whether or not
the investment is consummated, any taxes, fees or other governmental charges levied against the
Partnership, any information technology expenses incurred in connection with the Partnership’s
activities, brokerage costs and interest on any indebtedness, expenses related to the advisory
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committee, costs of certain communications with prospective investors and limited partners, costs
of holding meetings of investors as will be determined by Ashe or the General Partner and costs of
any other service providers. The Partnership will also bear any extraordinary expenses it may
incur, including any litigation expenses. The Partnership will bear a pro rata share of the (i)
organizational and other expenses relating to the formation of the Partnership and any investment
vehicle formed on behalf of the Partnership and (ii) expenses related to the offering of interests.
The General Partner and Ashe are authorized to incur and pay in the name and on the behalf of the
Partnership all expenses that they deem necessary or advisable. Organizational expenses may, for
net asset value purposes, be amortized over a period of up to sixty (60) months from the date the
Partnership commences operations.

For more information regarding Ashe’s brokerage practices and brokerage expenses discussed
herein, please see Item 12.

The Partnership may enter into separate agreements, commonly referred to as “side letters”, or
other similar agreements with a particular investor in connection with its admission to the
Partnership without the approval of any other investors, which would have the effect of
establishing rights under or supplementing the terms of the Partnership’s subscription agreement
with respect to such investor in a manner more favorable to such investor than those applicable to
other investors. Such rights or terms in any such side letter or other similar agreement may
include, without limitation: (i) the General Partner’s agreement to exercise its discretionary
authority under the partnership agreement and herein in certain respects for the benefit of such
investor, including, to alter the Incentive Allocation, Management Fee or applicable lock-up
period, (ii) the General Partner’s agreement to extend certain information rights or additional
reporting to such investor, (iii) restrictions on, or special rights of such investor with respect to
activities of the General Partner or (iv) withdrawal rights due to regulatory, legal or policy
matters.

Ashe’s compensation for the investment advisory services it provides to the Co-Invest Funds is an
incentive allocation that is earned after the achievement of a preferred rate-of-return. Any
expenses shared between the Partnership and Co-Invest Funds will generally be allocated pro-rata
based on overall entity assets, or in case of investment-related expenses, will be in proportion to
the amount of the investment held by the Partnership and Co-Invest Funds.

Item 6: Performance Based Fees and Side-by-Side Management

Ashe or its affiliates receive annual performance-based allocations from the Partnership, which
are based on a percentage of the net capital appreciation of their assets. As noted above, the Co-
Invest would pay an incentive allocation following the achievement of a preferred rate-of-return.
These allocations may create an incentive for Ashe to make more speculative investments than
would otherwise be made, or make decisions regarding the timing and manner of realization of
investments differently than if such allocations were not received.

Item 7: Types of Clients
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Ashe provides investment advisory services to the Partnership and Co-Invest Funds subject to the
direction and control of the General Partner and Co-Invest GPs and not individually to the
investors. Investors in the Partnership may include, but are not limited to, high net worth
individuals, family offices, endowments, foundations, trusts, charitable organizations, pension
plans, and corporate or business entities.

Details concerning applicable investor suitability criteria are set forth in the Partnership’s offering
documents and subscription materials. The same investor suitability criteria exist for the Co-
Invest Funds. The minimum commitment for an investor is outlined in the Partnership’s
governing documents, but is generally $5 million. However, Ashe and the General Partner
maintain discretion to accept less than the minimum investment threshold. Each investor is
required to meet certain suitability qualifications, such as being an “accredited investor” within
the meaning set forth in Regulation D under the Securities Act, as amended, and a “qualified
purchaser” as defined in Section 2(a)(51) of the Investment Company Act, as amended.

Item 8: Methods of Analysis, Investment Strategies and Risk of Loss

While the disclosures below apply directly to the Partnership, the information generally applies to
the Co-Invest Funds as well. Notwithstanding, an investment in the Co-Invest Funds may present
different risks than outlined below; accordingly, investors in the Co-Invest Funds are encouraged
to contact William Harker at 201-464-0962 or email wrh@ashecap.com with any additional
questions.

Methods of Analysis and Investment Strategies

Ashe will seek to earn high risk-adjusted returns by investing in a select number of extraordinary
companies based on exhaustive proprietary research and an extensive understanding of the
underlying businesses, industries and management teams. Ashe generally looks for either (a)
operating companies that already have high or improving returns on invested capital or (b)
businesses that are rich in undervalued assets and have an owner and/or management team
committed to realizing that value.

The foundation for extraordinary long-term investment returns is the preservation of capital. As
such, Ashe will focus on paying conservative prices for businesses that have owner-oriented
management teams committed to growing shareholder value through a thoughtful reinvestment
strategy. In addition to finding safety in conservative pricing and management alignment, Ashe
will also place significant emphasis on favorable long-term business characteristics, such as
dominant market shares, demonstrable barriers to entry, growing end markets, strong cash flow
generation, and the ability to reinvest at high returns on invested capital. Ashe believes that
characteristics such as these will help protect and grow the real value of the capital invested in the
underlying businesses.

Ashe will primarily invest in U.S. and Canadian publicly-traded equity securities. Ashe may also
invest in equity securities in other markets, debt, preferred equity, warrants, convertibles and other
securities that Ashe believe offer high, risk-adjusted returns. Ashe does not rely on leverage to
augment returns and does not expect short selling, swaps, derivatives or hedging to be a
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significant component of its portfolio. In certain instances, Ashe may acquire securities of
companies that are experiencing significant financial or operational difficulties and of companies
that are, or appear likely to become, bankrupt or involved in a debt restructuring or other major
capital transaction.

Ashe conducts extensive fieldwork for its investments, including interviews with current and
former employees, customers, suppliers and competitors. Where appropriate for the industry, this
work will include site visits in addition to extensive phone calls and document retrieval. The
investment team believes in the value of reviewing key contracts and source documents available
only by poring through often obscure public filings including leases, permit applications and
mortgage and insurance filings to understand the unit economics and drivers of a particular
business.

Because all companies compete within an industrial ecosystem, Ashe works to understand how
and why long-term industry fundamentals may be evolving. Given the paramount importance of
management in the process of reinvestment, Ashe conducts thorough diligence on key members of
a company’s management team and its board of directors prior to making a significant
commitment of capital.

Ashe invests either where a company’s management and board of directors has demonstrated
alignment with its owners, or where Ashe believe they can help create the appropriate alignment,
including by joining the board of directors. When evaluating alignment, Ashe’s primary focus is
capital allocation, which Ashe believe is the most important lever for creating value over time.

Risk of Loss

Investing involves substantial risks, including the risk of total loss of capital, and may not be
suitable for all investors. No guarantee or representation is made that the Partnership’s investment
program, including, without limitation, the Partnership’s investment objective, diversification
strategies or risk monitoring goals, will be successful. Investment results may vary substantially
over time. No assurance can be made that profits will be achieved or that substantial or complete
losses will not be incurred. Past investment results of investments otherwise made by the
investment professionals of Ashe are not necessarily indicative of the Partnership’s or Ashe’s
future performance.

The following are certain of the principal risks associated with the investment activities of the
Partnership:

Investments in Undervalued Securities. One of the primary objectives of Ashe’s investment
strategy is to invest in undervalued securities. The identification of investment opportunities in
undervalued securities is a difficult task, and there can be no assurance that such investment
opportunities will be successfully recognized or acquired. While investments in undervalued
securities offer the opportunity for above-average capital appreciation, these investments involve
a high degree of financial risk and can result in substantial losses. Returns generated from the
investment strategy may not adequately compensate investors for the business and financial risks
assumed. A prospective investor should be aware that it may lose all or part of its investment in
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the Partnership because the Partnership may be forced to sell, at a substantial loss, undervalued
securities that have not achieved projected value. In addition, the Partnership may be required to
hold such securities for a substantial period of time before realizing their anticipated value. During
this period, a portion of the Partnership’s funds would be committed to the securities purchased,
thus possibly preventing the Partnership from investing in other opportunities.

Investments in Publicly-Traded Securities. Ashe will primarily invest in securities that are
publicly traded and are therefore subject to the risks inherent in investing in public securities.
When investing in public securities, Ashe may be unable to obtain financial covenants or other
contractual rights, including management rights that it might otherwise be able to obtain in
making privately negotiated investments. Moreover, Ashe may not have the same access to
information in connection with investments in public securities, either when investigating a
potential investment or after making an investment, as compared to privately negotiated
investments.

Debt Investments. Ashe may make investments in debt instruments or convertible debt securities.
Such debt may be unsecured and structurally or contractually subordinated to substantial amounts
of senior indebtedness, all or a significant portion of which may be secured. Moreover, such debt
investments may not be protected by financial covenants or limitations upon additional
indebtedness and there is no minimum credit rating for such debt investments. Other factors may
materially and adversely affect the market price and yield of such debt investments, including,
investor demand, changes in the financial condition of the applicable issuer, government fiscal
policy and domestic or worldwide economic conditions.

Use of Leverage. Certain of the companies in which Ashe may invest may have significant
leverage. The leveraged capital structures of such companies increases exposure to adverse
economic factors such as rising interest rates, downturns in the economy and/or deterioration in
the condition of the company or its industry. Such increased exposure to adverse economic factors
may decrease the overall return realized by the Partnership compared to the overall return that
may have been realized if leveraged capital structures had not been used.

While Ashe does not intend to use leverage to augment returns, it is authorized to borrow money
from third parties or guarantee the obligations of others for any purpose consistent with the
Partnership’s objectives in the discretion of the General Partner, subject to a cap of 20% of the
aggregate Net Asset Value of the Partnership as of the time such borrowings are made. The
interest expense and other costs incurred in connection with such borrowing may not be recovered
by appreciation in the investments purchased or carried. If investment results fail to cover the cost
of borrowings, the Partnership’s Net Asset Value could decrease faster than if there had been no
borrowings.

Distressed Securities. Certain of the Partnership’s assets may be invested in distressed securities.
Investments in distressed securities involve acquiring securities of companies that are
experiencing significant financial or operating difficulties and of companies that are, or appear
likely to become, bankrupt or involved in a debt restructuring or other major capital transaction.
Investment in distressed securities involves a high degree of credit and market risk. There can be
no assurance that such financially or operationally troubled issuers can be successfully
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restructured or transformed into profitable operating companies. Distressed securities are less
liquid and more volatile than securities of companies not experiencing financial or operating
difficulties. As a result, the Partnership may experience delays and incur losses and other costs in
connection with the sale of such securities.

Ashe may invest Partnership assets in the securities of companies involved in bankruptcy
proceedings, reorganizations and financial restructurings and may have a more active participation
in the affairs of the issuer than is typically assumed by an investor. This may subject the
Partnership to litigation risks or prevent the Partnership from disposing of securities. In addition,
under certain circumstances, payments to the Partnership and distributions by the Partnership to
the investors may be reclaimed if any such payment or distribution is later determined to have
been a fraudulent conveyance or a preferential payment under applicable law.

Hedging and Derivatives. Ashe may employ, from time to time, a wide variety of hedging
techniques to reduce the risk of speculative investments in securities and hedge against the effects
of market conditions. Such techniques include taking long and short positions in related securities
and the use of futures, swaps, forwards, options and other derivative instruments. There remains a
substantial risk that such hedging techniques may not always be possible or effective in limiting
potential risks or losses. Furthermore, in certain transactions, Ashe may not be “hedging” against
market fluctuations. If Ashe’s judgment about the general direction of the securities markets or
other economic conditions is incorrect, the Partnership could incur losses on such transactions. It
is not possible to hedge fully or perfectly against any risk, and a hedge transaction might
nevertheless produce a net loss. Ashe may determine in its sole discretion not to hedge against
certain risks, and certain risks may exist that Ashe may not be able to effectively hedge against or
accurately anticipate.

Short Sales. Ashe may effect short sales, although it is not expected to be a significant activity.
Short selling is the practice of selling securities that are not owned by the seller, generally when
the seller anticipates a decline in the price of the securities or for hedging purposes. This practice
runs the risk of losing an amount greater than the amount invested. Short selling may be subject to
unlimited risk of loss because there may be no limit on how much the price of a security may
appreciate before the short position is closed out. An increase in the value of any security that is
the subject of short selling by Ashe may have a material adverse effect on the assets of the
Partnership, and therefore the return on investment of the Partnership. In addition, the supply of
securities which can be borrowed fluctuates from time to time. The Partnership may be subject to
losses if a security lender demands return of the lent securities and an alternative lending source
cannot be found or if the Partnership is otherwise unable to borrow securities which are necessary
to maintain its short positions.

Put and Call Options. Ashe may purchase exchange-listed and over-the counter put and call
options on specific securities, or may write and sell covered or uncovered call and put option
contracts. Options on specific securities may be used by Ashe to seck enhanced profits with
respect to a particular security or may be used for various defensive or hedging purposes. Use of
put and call options may result in losses to the Partnership, force the sale or purchase of portfolio
securities at inopportune times or for prices higher than (in the case of put options) or lower than
(in the case of call options) current market values, limit the amount of appreciation the Partnership
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can realize on its investments or cause the Partnership to hold a security it might otherwise sell.
An adverse price movement may result in unanticipated losses with respect to covered options
sold by the Partnership. The use of uncovered option writing techniques may entail greater risks
of potential loss to the Partnership than other forms of options transactions.

The descriptions of risk factors contained above are a brief overview of different market risks
related to Ashe’s investment strategy; however, it is not intended to serve as an exhaustive list or a
comprehensive description of all risks and conflicts that may arise in connection with the
management and operations of the Partnership. In addition, key risk areas inherent to investing
also include risks related to the operations and investment activities of the Partnership, risks
related to specific investments, and risks related to non-U.S. securities and non-U.S. jurisdictions.

Investors are recommended to review the Partnership’s confidential private placement
memorandum and other governing documents for a more complete discussion of the risk factors
associated with the Partnership.

Item 9: Disciplinary Information

Neither Ashe nor any of its officers, directors, or employees or other management persons, has
been involved in any legal or disciplinary events that would require disclosure in response to this
[tem.

Item 10: Other Financial Industry Activities and Affiliations

As noted, Ashe Capital Partners (GP) LLC, an affiliate, is the General Partner of the Partnership,
Co-Invest GP I is the General Partner of Co-Invest Fund I, Co-Invest GP II is the General Partner of
Co-Invest Fund II and Co-Invest GP III is the General Partner of Co-Invest Fund III. While none of
the general partners are separately registered as investment advisers with the SEC, all of their
investment advisory activities are subject to the Investment Advisers Act of 1940, as amended
(the “Advisers Act”) and the rules thereunder. In addition, employees and persons acting on behalf
of the general partners, if any, are subject to the supervision and control of Ashe.

Other than the relationship described above, neither Ashe nor its employees have any
relationships or arrangements with other financial services companies that pose material conflicts
of interest.

Item 11: Code of Ethics, Participation or Interest in Client
Transactions and Personal Trading

Code of Ethics

Ashe has adopted a written Code of Ethics (the “Code”) that is applicable to all employees.
Among other things, the Code requires Ashe and its employees to act in clients’ best interests,
abide by all applicable regulations, avoid even the appearance of insider trading, and pre-clear and
report on many types of personal securities transactions. Ashe's restrictions on personal securities

10
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trading apply to employees, as well as employees’ family members living in the same household.
A copy of Ashe’s Code is available upon request by contacting William Harker at 201-464-0962
or email wrh@ashecap.com.

Participation or Interest in Client Transactions

Ashe, its employees or a related entity (collectively “Related Persons™), will have an investment
in the Partnership and Co-Invest Funds. Consequently, Related Persons have an interest in an
investment that may also be recommended to the Partnership and/or Co-Invest Funds.

Personal Trading

Employees must pre-clear certain personal securities transactions, including IPO’s and securities
obtained through a private placement, before completing the transactions. Ashe may deny any
proposed transaction, particularly if the transaction poses a conflict of interest or if Ashe is
evaluating transacting the same security at or about the same time in the Partnership and/or Co-
Invest Funds. Employees are also required to provide quarterly reports regarding transactions and
holdings in “Reportable Securities” as defined in the Advisers Act. Employees must disclose all
personal trading accounts initially upon commencement of employment and annually thereafter.

Item 12: Brokerage Practices

Selection of Brokers and Dealers

Ashe will be responsible for the placement of the portfolio transactions of the Partnership and Co-
Invest Funds and the negotiation of any commissions or spreads paid on such transactions. Portfolio
transactions normally will be effected through brokers on securities exchanges or directly with the
issuer, or through an underwriter, or market maker or other dealer for the investments. Portfolio
transactions will be executed by brokers selected solely by Ashe in its absolute discretion.

In selecting brokers to effect portfolio transactions for the Partnership and Co-Invest Funds, Ashe
considers such factors as the ability to effect prompt and reliable executions at favorable prices
(including the applicable dealer spread or commission, if any); the operational efficiency with
which transactions are effected, taking into account the size of order and difficulty of execution;
the financial strength, integrity and stability of the broker; the firm’s risk in positioning a block of
securities; the quality, comprehensiveness and frequency of related services considered to be of
value; and the competitiveness of commission rates in comparison with other brokers satisfying
our selection criteria. Accordingly, if Ashe determines in good faith that the amount of
commissions charged by a broker is reasonable in relation to the value of the brokerage and
products or services provided by such broker, the Partnership and Co-Invest Funds may pay
commissions to such broker in an amount greater than the amount another broker might charge for
effecting the same transaction.

Receipt of Research and Other Benefits

11



Form ADV Part 2 Brochure | Ashe Capital Management, LP March 31, 2017

Ashe may effect securities transactions through a number of broker-dealers. By virtue of it
conducting business with broker-dealers, Ashe may receive certain economic benefits from such
broker-dealers which would not be received if the Company did not transact through the broker-
dealers. These benefits may include, but are not limited to: access to an electronic communication
network for order entry and account information; receipt of proprietary research; and participation
in broker-dealer sponsored research and capital introduction conferences. Ashe understands that
the benefits received through its relationship with the broker-dealers (including prime brokers)
generally do not depend upon the amount of transactions directed to, or amount of assets
custodied by, the broker-dealers.

Trade Errors

Ashe seeks to detect trade errors prior to settlement and to correct and/or mitigate them in an
expeditious manner.

To the extent an error is caused by a third party, such as a broker, Ashe will seek to recover any
losses associated with the error from that third party. However, there is no guarantee that Ashe
will be able to do so. In the event that the Partnership or the Co-Invest Funds incur a trade error
solely as a result of Ashe’s bad faith, gross negligence, or willful misconduct, such error will be
corrected by Ashe as soon as practicable and in a manner such that the Partnership and Co-Invest
Funds incur no loss. Trade errors that result from other than by breach of the standard of care
stated in the previous sentence will be borne by the Partnership and Co-Invest Funds. To the
extent that any gains arise from trading errors then such gains will be retained by the Partnership
and Co-Invest Funds that benefited from such errors.

Investor Introductions

Prime brokers or their affiliates may provide capital introduction or other placement services to
the Partnership, the Co-Invest Funds, and Ashe (with or without separate charges for such other
services). To the extent the General Partner and/or the Co-Invest GPs use a placement agent or
similar agent with respect to the placement of interests of any investor, which prospective
investors solicited by such placement agent or similar agent may be asked to acknowledge, the
related placement fees and/or sales charges may be paid by the Partnership and/or Co-Invest
Funds, in which case the Management Fee charged to the investor (in the case of the Partnership)
in question will be reduced on a dollar-for-dollar basis by the amount of any such placement fees
or sales charges advanced by the Partnership (but in no event will the Management Fee be
reduced below zero).

Item 13: Review of Accounts

The holdings of the Partnership and the Co-Invest Funds are reviewed on a continuous basis.
Ashe’s investment personnel hold investment meetings, as necessary, to discuss investment ideas,
investment strategies, economic developments, current events, and other issues related to current
portfolio holdings and potential investment opportunities.

12
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Investors are provided with the following reports in accordance with the terms of the Partnership’s
offering memorandum and partnership agreement: (i) quarterly capital account statements, (ii)
annual audited financial reports; and (iii) annual tax information necessary to complete any
applicable tax returns. Investors in the Co-Invest Funds are provided with similar reports.

Item 14: Client Referrals

To the extent Ashe uses a placement agent or similar agent with respect to the placement of
interests of any investor, the related placement fees and/or sales charges may be paid by the
Partnership, in which case the Management Fee charged to the investor in question will be
reduced on a dollar-for-dollar basis by the amount of any such placement fees or sales charges
advanced by the Partnership (but in no event will the Management Fee be reduced below zero).

Item 15: Custody

Ashe is deemed to have custody of the assets of the Partnership and the Co-Invest Funds because
of the authority that Ashe and/or its affiliated entities have over those assets. The financial
statements of the Partnership and the Co-Invest Funds are subject to an annual audit by an
independent public accountant that is registered with, and subject to regular inspection by, the
Public Company Accounting Oversight Board, and the audited financial statements are distributed
to each investor. The audited financial statements are prepared in accordance with generally
accepted accounting principles and distributed within 120 days of the fiscal year end of the
Partnership and Co-Invest Funds.

Item 16: Investment Discretion

Ashe generally has discretionary authority to determine, without obtaining specific consent from
the Partnership and Co-Invest Funds or their investors, the securities and the amounts to be bought
or sold on behalf of the Partnership and Co-Invest Funds. Any limitations on such authority are
included in the Partnership’s Offering Memorandum and Partnership Agreement, and are
generally applicable to the Co-Invest Funds.

Item 17: Voting Client Securities

Ashe will be responsible for voting client proxies. Ashe has developed a written policy and
procedures governing its activities in this area. In general, the policy requires Ashe to vote
proxies in the interest of maximizing shareholder value. In addition, Ashe maintains a record of
all proxy votes cast on behalf of the Partnership and the Co-Invest Funds. Investors wishing to
obtain a copy of Ashe’s complete proxy voting policy or a copy of Ashe’s proxy voting record
may contact Ashe at the number listed on the cover page of this brochure.

In addition, if “Class Action” documents are received by Ashe on behalf of the Partnership and
Co-Invest Funds, Ashe and/or the General Partner will ensure that the Partnership and Co-Invest
Funds either participate in, or opt out of, any class action settlements received. Ashe will
determine if it is in the best interest of the Partnership and the Co-Invest Funds to recover monies

13
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from a class action. In the event Ashe opts out of a class action settlement, Ashe will maintain
documentation of any cost/benefit analysis to support its decision.

Item 18: Financial Information

Ashe has never filed for bankruptcy and is not aware of any financial condition that is expected to
affect its ability to manage client accounts.

14
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Nov. 27. 2008
William C Crowley and Shawn Warren Crowley

Seiier John McLaughlin
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Sefler  Gregory T Strong and Lori R Strong
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Sagaponack Community High School
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Fay A. MacK and Walter J. MacK sold a five-bedroom, four-bath home at 129 Seafield Point, in Westhampton Beach, to William B. MacK for $1,440,000 on Jan.
29.

Two-bedroom home sells in Leisure Glen

Maureen Riordan sold a two-bedroom, two-bath home at 163 Glen Drive, in Ridge, to Lenors Randall for $275,600 on Jan. 29.

Three-bedroom home sells in North Bay Shore East

Amparo Garcia sold a three-bedroom, one-bath home at 20 Amfer Court, in North Bay Shore, to Big Apple Remodelers and Builders Inc. for $154,875 on Jan.
28.

Three-hedroorm home sells in South of Lake Ave

Anthony J. Devito and Mary Jane Devito sold a three-bedroom, three-bath home at 16 Leary Lane, in Nesconset, to Dennis Colonna, Mary Colonna and Robert L.
Schutzenbach for $300,000 on Jan. 28.

Four-bedroom home sells in Smititown North

Betty Jane Sloan sold a four-bedroom, 1 1/2-bath home at 47 Lindron Ave., in Smithtown, to Bobby Fan and Lindsey M. Fan for $386,597 on Jan. 28,

Tworbedroom home sells in Southampton Commons

Keller Diane Albano and Blaine L. Kelfer sold a two-bedroom, two-bath home at 50 Hubbard Lane, in Hampton Bays, to Bridget Baccarella and Carl Baccarelia
for $440,000 on Jan. 28.

Four-bedroom home sells in North Lawrence Hill Rd

Jasaon Nash and Rachel Nash sold a four-badroom, three-bath home at 15 Glen Way, in Cold Spring Harbor, to Kristin M. Olchon and Thomas R. Olchon for
§1,200,000 on Jan. 28.
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In the Matter Of:

Sears Canada Inc. et al. v.

ESL Investments Inc. et al.

WILLIAM HARKER
September 10, 2019
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Court File No. CV-18-00611219-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
COMMERCI AL LI ST
BETWEEN

FTI CONSULTI NG CANADA I NC., INITS CAPACITY AS

COURT- APPO NTED MONI TOR | N PROCEEDI NGS PURSUANT

TO THE COVPANI ES' CREDI TORS ARRANCGEMENT ACT, RSC
1985, C. C-36

Plaintiff
- and -
ESL | NVESTMENTS | NC., ESL PARTNERS LP,
SPE | PARTNERS, LP, SPE MASTER I, LP, ESL
| NSTI TUTI ONAL PARTNERS, LP, EDWARD S. LAMPERT,
W LLI AM HARKER

Def endant s
This is the Cross-Exam nation on pendi ng notions
of WIlliam Harker, taken via video conference at
the offices of 40 King St W#2100, Toronto, on
the 10th day of Septenber, 2019.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Page 2
Court File No. CV-18-00611214-00CL

ONTARI O
SUPERI OR COURT OF JUSTI CE
BETVEEN:

SEARS CANADA | NC. ,
LI TI GATI ON TRUSTEE, J.

BY I TS COURT- APPO NTED
DOUGLAS CUNNI NGHAM Q. C.

Pl aintiff

- and -

ESL | NVESTMENTS | NC. ,

ESL PARTNERS LP, SPE

EPHRAI M J.

| PARTNERS, LP, SPE MASTER I,
I NSTI TUTI ONAL PARTNERS, LP,

LP, ESL
EDWARD LAMPERT,
Bl RD, DOUGLAS CAMPBELL, WLLIAM

CRONLEY, W LLI AM HARKER, R RAJA KHANNA, JAMES
MCBURNEY, DEBORAH ROSATI, AND DONALD RGOSS

Def endant s
This is the Cross-Exam nation on pendi ng notions
of WIIliam Harker,
the offices of 40 King St W#2100, Toronto,
the 10th day of Septenber, 2019.

taken via video conference at

on

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Court File No. CV-18-00611217-0
ONTARI O
SUPERI OR COURT OF JUSTI CE
BETVEEN:

MORNEAU SHEPELL LTD. IN I TS CAPACI TY AS
ADM NI STRATOR OF THE SEARS CANADA | NC.
REG STERED PENSI ON PLAN

Pl ai nt
- and -
ESL | NVESTMENTS | NC., ESL PARTNERS, LP,
SPE | PARTNERS, LP, SPE MASTER |, LP, ESL
| NSTI TUTI ONAL PARTNERS, LP, EDWARD S. LAMPERT,
W LLI AM HARKER, W LLI AM CROALEY, DONALD CAMPBELL
ROSS, EPHRAIM J. BI RD, DEBORAH E. ROSATI,
R RAJA KHANNA, JAMES MCBURNEY AND
DOUGLAS CAMPBELL

This is the Cross-Exam nation on pendi ng notions

of WIIliam Harker, taken via video conference at

the offices of 40 King St W#2100, Toronto, on
the 10th day of Septenber, 2019.
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Def endant s
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Page 4
Court File No. CV-19-617792-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
BETVAEEN:
1291079 ONTARI O LI M TED
Plaintiff

- and -
SEARS CANADA | NC., SEARS HOLDI NGS
CORPORATI ON, ESL | NVESTMENTS I NC., WLLIAM
CROALEY, WLLIAM R HARKER, DONALD CAMPBELL
ROSS, EPHRAIM J. BI RD, DEBORAH E. ROSATI, R
RAJA KHANNA, JAMES MCBURNEY AND DOUGLAS CAMPBELL

Def endant s
This is the Cross-Exam nation on pendi ng notions
of WIliam Harker, taken via video conference at
the offices of 40 King St W#2100, Toronto, on
the 10th day of Septenber, 2019.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Chri st opher Horkins, Esq., for

Ri chard Swan, Esq., for
Avram Spat z, Esq., for
Chris Trivisonno, Esq., for

Page 5
APPEARANCES
Orestes Pasparakis, Esq., for the Monitor
Geof f Mens, Esgq.
John Birch, Esq., (via videoconference)

Crow ey, Harker

& Ross
Matt hew Gottlieb, Esq., for the Trustee
Philip Underwood, Esq.,
Kiran Patel, Esq., for Morneau Shepell

Rosati & Khanna

ESL

Sear s Hol di ngs

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

W TNESS: W | i am Haar ker
Cross- Exam nation by M.

| NDE X

Paspar aki s

Page 6
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Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Page 7
The follow ng |ist of undertakings, advisenents

and refusals is neant as a guide only for the

assi stance of counsel and no ot her purpose.

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by
U T and appear on the follow ng page/line: None

not ed.

| NDEX OF ADVI SEMENTS
The questions/requests taken under advi senent
are noted by a U A and appear on the foll ow ng

page/line: 13/7.

| NDEX OF REFUSALS
The questions/requests refused are noted by R F
and appear on the follow ng page/line: None

not ed.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

. Page 8
---Upon commencing at 12:38 P. M

W LLI AM HARKER:  Af fi r nmed.

MR PASPARAKIS: M. Birch, to
streamline M. Harker's exam nation, can we
agree that the questions about his personal
weal th, simlar to those asked of M. Crow ey,
will be refused by you and there's no need for
nme to repeat thenf

MR BIRCH Yeah. No, | agree and for
the sane basis, that we've given you the
stipulation. And we also take the position that
any |ine of questioning about the wllingness or
the ability, or at least the duty to fund ot her
people's |l egal fees is al so i nproper because
there is no duty on the part of any one
defendant to fund the | egal costs of the others.

MR, PASPARAKI S: Okay. Again, |'mnot
going to argue with you on the record. | just
sinply want to know that | don't have to repeat
nmy questions about how rmuch of the $1 billion
M. Harker has a beneficial interest in or about
his other assets, because those are refused,
correct?

MR BIRCH Yeah. No, | agree. Sane

position with respect to M. Harker.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Sears Canada Inc. et al. v. ESL Investments Inc. et al.
WILLIAM HARKER on September 10, 2019

Page 9
CROSS- EXAM NATI ON BY MR, PASPARAKI S:
Q So | do want to ask you a couple
of questions. It shouldn't take lIong. You were

in the roomduring M. Crow ey's exam nati on,;
correct?

A Correct. "Cro-lee" is howit's
pronounced.

Q Crow ey. Yeah, no, | know.

A And it's "Ash-ay."

Q Yeah, | get there. Do you also
have an understanding with Cassels Brock with
respect to covering any |legal fees that you
I ncur wth then?

A | have not signed an engagenent
letter with Cassel s Brock.

Q That's not ny question. M
guestion was an under st andi ng.

A An understandi ng. Pl ease, please
restate the question.

Q An understanding that to the
extent that they incur costs on your behalf, you
wi Il pay those costs.

A. | don't think we have that
understanding. W had the understandi ng that

I nsurance was in place.
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) _ Page 10
Q And have you had any di scussi on

wi th them about you paying for your own costs?

MR BIRCH Well, I'"'mnot going to get
i nto what discussions M. Harker has had with
us.

MR PASPARAKIS: Well, it's not
exactly about |egal advice, counsel. It's about
paynment of fees. And | need to know whet her
there i s any understandi ng as between M. Harker
and Cassels Brock with respect to who's going to
cover your fees.

MR. BIRCH  Yeah, | thought he
answered t hat.

BY MR PASPARAKI S:

Q Have you had any di scussi ons on
the topic at all?

A Have | spoken to my counsel? |Is
that the question?

Q About your willingness or
agreenent to pay their fees.

A To the extent of the stipulation.

Q And the stipulation anticipates
that you could pay their fees in accordance with
its terns; correct?

A. | n accordance with what terns?
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Sir, as | said, | don't have an access to an

engagenent letter. | don't know their hourly
rates. No.

Q So you haven't bothered to neke
inquiries as to their hourly rates; correct?

A The i nsurance conpany --

Q Can you answer mny question? Can
you answer mny question? Have you bothered to
make i nquiries of Cassels Brock as to their
hourly rates? Yes or no?

A | have not asked for hourly
rates.

Q Have you asked them for an
engagenent letter or any witten estinmate of the
costs of the litigation? Yes or no?

A. No.

Q And do you recall from
M. Crowey's exam nation that his evidence was
that he spoke to you about indemmification from
ESL. Do you recall that exchange between
M. Cowmey and |?

A Yes.

Q And do you recall inquiring into
whet her ESL had an obligation to indemify you

in connection with this l[itigation?
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A In serving as effectively the

general counsel of Ashe and as a | awyer,

M. CowWey and | tal ked about our respective
agreenents with ESL, what had been in place at
various tinmes. And after that and | did not
have a conversation with ESL.

Q Have you had a conversation with
anyone other than M. Crowl ey in connection with
t hose issues?

A. Probably other counsel | ooking at
my agreenent. And al so probably counsel for
Sear s Hol di ngs.

MR, GOTTLI EB: What does probably
mean? \Wat is probably?

BY MR PASPARAKI S:

Q By "probably" you do not
specifically recollect, but you believe you did?
| s that what you're sayi ng?

A. | don't know that | put the
agreenent in front of other people. There were
conversations wth Sears Hol di ngs, for exanple,
and Sears Hol di ngs counsel about whether or not
| was indemified when these clains first arose.

Q From Sears Hol di ngs, you sought

I ndemmity from Sears Hol dings or from ESL?
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A From Sears Hol dings. On the

basis of ny read of the agreenent that | had at
one point with ESL, | did not believe | was
i ndemmi fied or even had a basis to claimit.
MR, PASPARAKIS: Can | get a copy of
t hat docunent that you' re referencing, please?
U A MR BIRCH We'll take it under
advi senent .
BY MR PASPARAKI S:
Q And did you correspond with Sears
Hol di ngs in respect of your ability to seek

identification from Sears Hol di ngs?

A. By correspondence you nean in
writing?

Q Yeah.

A. | believe at sone point Cassels
may have. | had conversations with fol ks at

Sears Hol di ngs and their outside counsel.

Q So you now renenber that not only
did you probably have those discussions, you
actually did have those di scussions?

A You asked ne about Crowl ey's
agreenment previously. Now |I'm speaki ng
specifically about nmy agreenent. | don't know

all -- 1 don't know the extent of the
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conversations about Crow ey's agreenent. |

t hought the original question was about Crow ey.
| " m now speaki ng about ne.

Q So you have had di scussi ons about
I ndemmi fication of you by ESL; correct?

A No, not by ESL.

Q Only by Sears Hol di ngs?

A. By Sears Hol di ngs.

Q But you' ve al so had di scussi ons
about your own indemnification wth, anongst
others, M. Crow ey; correct?

A Yes.

MR. PASPARAKI S: Just one second.

-- OFF THE RECORD- -

THE WTNESS: And to be clear, I've
had conversations with Cassels.

MR, BIRCH. \Wiich we're not going to
get into.

THE WTNESS: Right. But to answer
his question wholly and fairly.

BY MR PASPARAKI S:

Q And you may recall that | asked
M. Crow ey about the total value of clains
bei ng in the nei ghbourhood of $500 mllion

against him The sane goes for you, too.
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You're aware that the total anpunt of clains
agai nst you i s about $500 mi|llion Canadi an;
correct?

A Correct.

Q And you're also aware of the fact
that the insurance coverage is limted to US
150 mllion, mnus whatever's been spent so far;
correct?

A Correct.

Q And so you understand that your
personal assets are at risk as a result of the
Canadian litigation; correct?

A Correct.

Q And | take it that you intend to
defend this action regardl ess of whether there's
i nsurance coverage; correct?

A | wll consider nmy options at
vari ous points.

Q But at this point and for the
foreseeable future your intention is to defend,
correct?

A To a certain extent. |'m not
going to w pe nyself out defending a situation
to keep from bei ng w ped out.

MR, GOITLI EB: That doesn't make any
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sense.

BY MR PASPARAKI S:

Q So you will re-evaluate the
situation as tine goes on and as fees are
incurred. That's what you're telling ne;
correct?

A | will have to consi der
al ternatives at various points if | do not have
i nsurance cover age.

MR. PASPARAKI S: Thank you. Those are
our questions, M. Birch, and M. Harker. Thank
you again for your tine this afternoon. And
we'll see you again, |'msure.

- --\Wher eupon the exam nati on concluded at 12: 48

p. M
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REPORTER S CERTI FI CATE

|, Amy Arnstrong, RVR-CVR, Realtine
Ver bati m Reporter, certify;

That the foregoing proceedi ngs were
taken before ne at the tinme and place therein
set forth at which tine the witness was put
under oath by ne;

That the testinony of the wi tness and
all objections nade at the tine of the
exam nation were recorded stenographically by ne
and were thereafter transcribed;

That the foregoing is a true and
accurate transcript of my shorthand notes so

taken. Dated this 11th day of Septenber, 2019.

i

PER. AMY ARVSTRONG -
REALTI ME VERBATI M REPORTER
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Court File No. CV-18-00611219-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
COMMERCI AL LI ST
BETWEEN

FTI CONSULTI NG CANADA I NC., INITS CAPACITY AS

COURT- APPO NTED MONI TOR | N PROCEEDI NGS PURSUANT

TO THE COVPANI ES' CREDI TORS ARRANCGEMENT ACT, RSC
1985, C. C-36

Plaintiff
- and -
ESL | NVESTMENTS | NC., ESL PARTNERS LP,
SPE | PARTNERS, LP, SPE MASTER I, LP, ESL
| NSTI TUTI ONAL PARTNERS, LP, EDWARD S. LAMPERT,
W LLI AM HARKER

Def endant s
This is the Cross-Exam nation on of Donal d Ross
on affidavits sworn August 26, 2019, and
Sept enber 6, 2019, taken via video conference at
the offices of 40 King St W#2100, Toronto, on
the 10th day of Septenber, 2019.
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Court File No. CV-18-00611214-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
BETWEEN

BY | TS COURT- APPOI NTED
DOUGLAS CUNNI NGHAM Q C.

SEARS CANADA | NC.
LI TI GATI ON TRUSTEE, J.

Pl aintiff

- and -

ESL | NVESTMENTS | NC. ,

ESL PARTNERS LP, SPE

| PARTNERS, LP, SPE MASTER I,
| NSTI TUTI ONAL PARTNERS, LP

EPHRAI M J.

LP, ESL
EDWARD LAMPERT,
Bl RD, DOUGLAS CAWMPBELL, WLLIAM

CRONLEY, W LLIAM HARKER, R RAJA KHANNA, JAMES
MCBURNEY, DEBORAH ROSATI, AND DONALD RGOSS

Def endant s
This is the Cross-Exam nation on of Donal d Ross
on affidavits sworn August 26, 2019, and
Sept enber 6, 2019,
the offices of 40 King St W#2100, Toronto,
the 10th day of Septenber, 2019.

taken via video conference at

on
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Court File No. CV-18-00611217-0
ONTARI O
SUPERI OR COURT OF JUSTI CE
BETVEEN:

MORNEAU SHEPELL LTD. IN I TS CAPACI TY AS
ADM NI STRATOR OF THE SEARS CANADA | NC.
REG STERED PENSI ON PLAN

Pl ai nt
- and -
ESL | NVESTMENTS | NC., ESL PARTNERS, LP,
SPE | PARTNERS, LP, SPE MASTER |, LP, ESL
| NSTI TUTI ONAL PARTNERS, LP, EDWARD S. LAMPERT,
W LLI AM HARKER, W LLI AM CROALEY, DONALD CAMPBELL
ROSS, EPHRAIM J. BI RD, DEBORAH E. ROSATI,
R RAJA KHANNA, JAMES MCBURNEY AND
DOUGLAS CAMPBELL

Page 3
0CL

i ff

Def endant s

This is the Cross-Exam nati on on of Donal d Ross

on affidavits sworn August 26, 2019, and

Sept enber 6, 2019, taken via video conference at

the offices of 40 King St W#2100, Toronto, on
the 10th day of Septenber, 2019.
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Court File No. CV-19-617792-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
BETVAEEN:
1291079 ONTARI O LI M TED
Plaintiff

- and -
SEARS CANADA | NC., SEARS HOLDI NGS
CORPORATI ON, ESL | NVESTMENTS I NC., WLLIAM
CROALEY, WLLIAM R HARKER, DONALD CAMPBELL
ROSS, EPHRAIM J. BI RD, DEBORAH E. ROSATI, R
RAJA KHANNA, JAMES MCBURNEY AND DOUGLAS CAMPBELL

Def endant s
This is the Cross-Exam nation on of Donal d Ross
on affidavits sworn August 26, 2019, and
Sept enber 6, 2019, taken via video conference at
the offices of 40 King St W#2100, Toronto, on
the 10th day of Septenber, 2019.
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APPEARANCES
Orestes Pasparakis, Esq., for the Monitor
Geof f Mens, Esgq.
John Birch, Esq., (via videoconference)
Chri st opher Horkins, Esq., for Crow ey, Harker
& Ross
Matt hew Gottlieb, Esq., for the Trustee
Philip Underwood, Esq.,
Kiran Patel, Esq., for Morneau Shepell
Ri chard Swan, Esq., for the Board of
Directors
Avram Spat z, Esq., for ESL
Sarah Bittmans, Esg., for Sears Hol di ngs
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W TNESS: Donal d Ross
Cross- Exam nation by M. CGottlieb
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The follow ng |ist of undertakings,

advi senents and refusals is neant as a guide
only for the assistance of counsel and no ot her

pur pose.

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by
U T and appear on the follow ng page/line:

32/ 1.

| NDEX OF ADVI SEMENTS
The questions/requests taken under advi senent
are noted by a U A and appear on the foll ow ng

page/ |l i ne: None not ed.

| NDEX OF REFUSALS
The questions/requests refused are noted by R F
and appear on the followi ng page/line: 16/16,
16/ 23, 17/3, 17/8.
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---Upon commencing at 12:58 P. M

CROSS- EXAM NATI ON BY MR GOTTLI EB:

Q M. Ross.

A. Yes.

Q Good afternoon

A Good afternoon.

Q |''m Matt hew Gottlieb

A. Hel | o.

Q So |'ve just got sone questions
|"mgoing to ask. If you can't hear ne because

of the acoustics, if you need ne to repeat
sonet hi ng, please just say so because it's
difficult when we're not | ooking at each ot her

directly to know whether you're picking it up or

not. Ckay?

A. Ckay.

Q So far so good? You can hear ne
fine?

A. Yes, | can hear you quite well.

Q Ckay, great. Just alittle bit
of background to start off. | understand you
live in Bridgeport, Connecticut?

A. Yes.

Q And what's the address of that

home?
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A Are you comng to visit?

Q If you're inviting, | sure am |
hear it's nice there.

A 125 Battery Park Drive.

Q Thank you very nmuch. And |
under stand you al so own a hone in Toronto?

A That's correct.

Q And what's the address of that
hone?
73 Donwoods Drive.

Donwoods?

> O >

Donwoods.

Q Where's that? |Is that at Don
Val | ey Parkway and Don M| s?

A No, it's in what's call ed Hoggs
Hol l ow or York MIIls Valley.

Q | knew |I'd seen it, okay. All
right. Do you own any other property or an
Interest in any other properties?

A. No.

Q Now, | understand, and we'll go
back a little bit, you're senior counsel at
Covington and Burling in New York?

A. | "' m seni or out counsel at

Covi ngton and Burli ng.
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Q Thank you for that clarification.

And you've held that position since Septenber
2013; correct?

A That's correct.

Q And on a yearly basis for the
| ast three or four years what has your
remuneration been fromthat firnf

A Well, last year as | provided, it
was an annual salary of |l and a bonus of
B " prior years the annual salary was
the sane. The bonus varied slightly. | can't
tell you exactly what it was off the top of ny
head, but it wasn't -- it was either simlar to
or sonmewhat |ess than | ast year's bonus.

Q In the range. |In the range.

A Maybe

Q kay. And that's US doll ars,
obvi ously as you set out in the sheet; correct?

A That's correct.

Q Ckay. Thank you for that. And
you were previously a partner at the Gsler Law
Firm Fromny math is in the nei ghbourhood of
25 years; correct?

A That's correct.

Q And in the [ast few years at that




Page 11

1 firm what was your renuneration?

2 Approxi mately, obviously. | don't expect --

3 A It woul d have been

4 approximately -- OGsler's have a w nd down

5 policy. O had at that tinme. That was

6 approxi mately, probably about | GG
I -

8 Q So in the range of | EEGEGNNEEE

I o7 the | ast few years of your

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

position there?

A. Yes, that's right.

MR. BIRCH. Counsel, if | could just
junmp in for a second, obviously just to make
sure for the record, that the provision of this
information i s obviously subject to the
confidentiality undertaking that counsel had
signed. And obviously the portions of the
transcript that contain this financial
I nformati on woul d of course be subject to that
agreenent. | just want to nake sure that was
cl ear on the record.

MR GOITLIEB: Yes. And subject to
all the provisions that are in there. O
cour se, under st ood.

BY MR GOITLI EB:




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

22

23

24

25

26

27

28

Page 12
Q M. Ross, are there any other

positions you' ve held over the last ten years
for which you were renunerated?

A | think only being a director of
Sear s Canada.

Q And that was from according to
what |'ve seen, May 2012 to April 2014; correct?

A That's correct.

Q And | know you got sone
director's fees fromthat position; correct?

A. Yes.

Q Al right. So before we touch on
Sears, any other positions that you held for
whi ch you recei ved renuneration?

A. No.

Q Ckay. And did you ever get from
Sears, or as a result of your position at Sears,
share grants or options or warrants or anything
of the sort?

A. No.

Q Ckay. And have you ever served
on any other boards other than the Sears board?

A. | served years ago on the board
of a conpany called Philex M ning.

Q Can you spell that for nme? It's
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just tough to hear over.

A P-HI-L-EEX Mning; MI-N1-NG

Q Ckay. That was a Canadi an
conpany?

A Yes, it was a Canadi an public
conpany that had a mne in the Philippines.

Q Ckay. And when did that end?
Are we tal king way back?

A Yes, we woul d be tal king nore
than ten years ago.

Q Ckay. Now, the 2013 di vi dend
that's the subject of the litigation, you're
aware that's -- if | can say in general terns
what the litigation is about; correct?

A That's correct.

Q That di vidend was approved at a
board neeting you attended on Novenber 18th and
19t h, 2013; correct?

A. Yes, that's right.

Q And by that tinme you had been a
corporate |awer for in the nei ghbourhood of 25

years; correct?

A. Yes.
Q | s that about right, 25 years?
A. It m ght be slightly |onger.
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Q Slightly Ionger. Okay. Not

| esser, but possibly a little bit |onger.
Understood. Ckay. And you had done over your
time as a corporate | awer, corporate governance
I ssues |'ve noted fromcertain docunents;
correct?

A That's correct.

Q And how many tinmes up until that
meeting in Novenber of 2013 had you seen an
extraordinary dividend of nore than half a
billion dollars approved by a board of
di rectors?

MR, BIRCH This is going to the
nerits of the case. This has no rel evance.

BY MR, GOITLI EB

Q Well, M. Ross's affidavit says
at paragraph 5: | believe the actions are
entirely without nerit.

A That's correct.

MR, GOTTLIEB: So that nmerits had been
raised in M. Ross's affidavit. And if you're
going to put in a statenent about the nerits,
you can't refuse questions about the nerits.

MR BIRCH Wll, you have to read

that in the context that M. Ross made the one
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statenent and sinply attached the defence

basically here are the defences we're going to
rai se, but for the purposes of this notion,

whet her there are great nerits to the defence or
poor nerits to the defence doesn't affect the
outcone of this notion.

MR, GOTTLIEB: Well, M. Birch, it
shoul dn't have been put in the affidavit if it
wasn't relevant. But now that it's been put in
the affidavit as a statenent of relevance, |I'm
allowed to question on it. You can't have it
both ways. You can't put in a statenent and
then say but it's not relevant to the notion.

MR, BIRCH  Well, the statenent was as
part of introducing the Statenent of Defence as
an exhibit. So you can take it that the
def ences being raised are those set out in the
St atenment of Defence, but beyond that there's no
rel evance.

MR, GOTTLIEB: [|'msorry, you don't
get it both ways. It's in there. |It's in there
as a bald statenent regarding the nerits and I'm
all owed to cross-examne on it.

MR BIRCH Well, I'"'mnot allow ng

guestions on the nerits of the case. |If you
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convince nme that any particul ar question has a

specific relationship to this notion, |'m happy
to consider that.

MR, GOITLIEB: Like | said, you are
trying to have it both ways, but we'll deal wth
it elsewhere. |It's highly inappropriate to put
in a statenent and then refuse to all ow
questions on it. But I'll just ask the
questions and we'll see if you wll allowthe
W tness to answer given his statenent about the
merits.

BY MR GOTTLI EB:

Q The issue of the dividend wasn't
even on the agenda for the neetings on Novenber
18 and 19, 2013; correct?

R F MR, BIRCH W' re not answering
guestions about the nerits. |It's not necessary
to put all the question on the record.

BY MR GOTTLI EB:

Q An i ndependent commttee of the
board wasn't even established to consider
whet her the dividend was appropriate; correct?
R F MR. Bl RCH. Refused.

BY MR, GOITLI EB

Q An i ndependent financial advisor
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was not even retained to provide independent

advice to the board; correct?
R F MR. BI RCH  Refused.

BY MR GOITLI EB:

Q The directors did not retain
out si de counsel to advise on the appropriateness
of the dividend; correct?

R F MR. BIRCH  Refused.

MR GOITLIEB:. So |'ve got a list of
guestions here and each one of themis going to
be refused, notw thstandi ng that statenent at
the beginning of the affidavit. |Is that it,

M. Birch?

MR BIRCH That's right. Questions
going to the nerits are refused. |f you think
that any particul ar question has sone other
rel evance to this notion, by all neans, pose it,
but as a general proposition, we refuse
nerits-based questions.

MR, GOTTLI EB: Ckay. You've got ny
position and | think | understand yours.

BY MR GOITLI EB:

Q M. Ross, you retai ned Cassels
Brock and Bl ackwell -- but ['Il probably refer
to Cassels or CBB -- in the spring of 2018;
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correct?
A That's correct.
Q And it was in or around March
2018 or before that. | can't figure out the

exact date, but it's around then?

A Around t hen, vyes.

Q Ckay. And was a retainer letter
entered into at that tine between you and
Cassel s Brock?

A Yes, there's an engagenent
letter.

Q And under that engagenent letter,
sir, you're responsible to pay Cassels Brock's
| egal fees; correct?

A That's correct.

Q Ckay. And did all the directors,
to your know edge, sign an engagenent letter?

A That | don't know.

Q | s there an agreenent anongst --
pardon nme for a second.

- - OFF- THE- RECORD DI SCUSSI ON- -

BY MR GOITLI EB:

Q And is there an agreenent anongst
the six directors as to howto split legal fees

of Cassels Brock?
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A No, there is no agreenent.

Q Now, | know from the docunents
|'ve seen in the record that no insurer agreed
to cover legal fees until |ate Cctober 2018;
correct?

A That's correct.

Q Ckay. Who paid Cassels' |egal
fees between the tine it was retai ned and, say,
Novenber when | egal fees were paid by the
I nsurer?

A We paid or at |east | can speak
for nyself, | paid a portion of their |egal fees
to cover that period. And they agreed that if
I nsurance were obtained, which it ultimately
was, they would refund the anmount that had been
paid to them which they did.

Q (kay. Thank you. And at the
outset of the litigation was a budget given to
you by Cassels Brock regarding the forecasted
cost of the litigation?

A Not that | recall.

Q Has a budget ever been given to
you by Cassels Brock for any portion of the
litigation?

A No, we haven't been given a
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budget. W' ve been given sort of general orggﬁg)
of magnitude. | think because it's difficult to
forecast what the costs will Dbe.

Q And when were you gi ven gener al

orders of magnitude?

A | can't really recall. | think I
just went along with fromtinme to tine.

Q Ckay. And before | get to that,
when was the last tinme you were given a general
order of magnitude?

A | guess about a week ago in the
context of what I would call a skinny defence.

I n other words not doing what --

MR BIRCH Well, | want to be careful
here because | don't want to get into what was
communi cat ed.

THE WTNESS: GCkay. So a week ago.

BY MR GOTTLI EB:

Q kay. | do want to get into what
was conmuni cated, but it's inportant that you
not, by giving your answer, touch on any advice
or strategy or any other types of materi al
i nformation that was di scussed between counsel
Cassel s Brock and any of the directors; okay?

And it mght seemlike a fine line at parts, but
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| don't want you to divulge that information.

If | don't think you've given enough, I'll ask
for nore, but otherwse | just want to try to be
careful not to step on that type of privilege

I nformation. Okay? Just give ne one second,

pl ease.
- - OFF- THE- RECORD DI SCUSSI ON- -
BY MR, GOITLI EB
56 Q Has Cassel s Brock given you a

budget for going forward with the litigation
fromthis point?
A. Not a budget.

57 Q Have they given you an estinmate
of legal fees going forward fromthis point?

A. They' ve given us or they have
given me an estimate of legal fees if there were
-- if there were insurance and they were able to
do a proper job.

58 Q Ckay. |I'mgoing to cone back in
a nonent. You were also retained beyond Cassels
Brock, Covington, your firm as US coverage
counsel ; correct?

A Correct.

59 Q And when was Covi ngton retained?

MR BIRCH | can tell you if that
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assi sts.
MR. GOTTLI EB: Yes, please.
MR BIRCH | think it was around June
2018.
THE WTNESS: That right. That sounds
right.

BY MR GOITLI EB:

Q Ckay. And Covi ngton was retained
because you needed assistance with regardi ng the
I nsurers; correct?

A Particularly with XL, yes, at
that tine.

Q To try to ensure that XL was
going to cover the | egal costs?

A. Yes, that's correct.

Q And the directors are paying
Covington directly; correct?

A That's correct.

Q And how is that split?

A It's being paid on a pro rata
basi s.

Q Does that nean one-sixth or
one-ei ghth? Wat does that nean, pro rata?

MR BIRCH  Just for clarity, it's

only the six directors that Cassels Brock
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represents that are represented by Covi ngton,

not the other two.

MR, GOTTLI EB: Thank you, M. Birch.

THE WTNESS: Right. So it's a sixth.

BY MR, GOITLI EB

Q So each is paying a sixth;
correct?

A That's correct.

Q Ckay. You sure? You seema
little bit unsure about that.

A Well, | know | paid ny sixth. |
know exactly how nuch it is.

Q Ckay. So you don't know if
everyone el se has paid their sixth but you know
the requirenent is for each to pay a sixth?

A. That's correct.

Q Ckay. And is there a retainer
letter with Covington and the directors?

A There is.

Q And is under that retainer letter
each director responsible for one-sixth or is
each director responsible for the full |egal
fees?

A The full legal fees.

Q Also JimDoris was retained by
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the directors; correct?
A. That's correct.
Q And is the retainer on the sane

basi s as Covi ngton was retai ned?

A Yes, it is. Yes.

Q Ckay. So | needn't go through
t hose questions agai n?

A That's correct.

Q Ckay. Thanks. So you were
famliar obviously wwth XL and the fact that XL
agreed to provide coverage of defence costs in
Oct ober of 2018; correct?

A. Yes.

Q And you understand t hroughout the
time that you retained Cassels and Covi ngton,
and Covi ngton who was dealing with XL, that the
former directors, you six were not the only ones
who were able to access funds under that policy;
correct?

A Yes. We knew that it covered
Sears Hol dings directors and officers and the
directors and officers of Sears Hol di ngs
subsi di ari es.

Q And at the tine in Novenber you

under st ood because you were told there was only
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$3 million remaining on the $15 mllion first
tier XL policy; correct?

A | don't think we knew that in

Novenber. The original retainer was to get XL
to pay anything at all.

Q G ve ne one second, please,
because | believe | can help you out with that.
Do you have your reply notion record in front of
you? Can | ask M. For Birch to put that in
front of you?

MR BIRCH Yes, he's got it.

BY MR GOTTLI EB:

Q Thank you very nuch. And you
see, sir, that this is your affidavit sworn on
Septenber 6th. Do you see that?

A. Yes, | do.

Q Al right. And you attached and
exhi bi ted several docunents; correct?

A That's correct.

Q Al right. Now, if you go to S,
tab S, you'll see a letter that you've attached
there. And it's a Novenber 7, 2018 letter from
Gow i ngs, Paul Stein to M. Birch sitting to
your right.

A MM hnrm
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Q At Cassels Brock. And what it

says at the bottomof the first page, top of the

second page, there is $3 mllion US left of the
original 15 mllion limt of that policy.
A Yes, that's correct.

Q Ckay. And that's information
that |I'msure you becane aware of in Novenber
of 2018; correct?

A | don't know if | becane aware of
it at that tinme. M. Birch obviously did.

Q Ckay. Al right. So as your
counsel, obviously, M. Birch becane aware of
it. That's fair.

A. Yes.

Q Ckay. And where did you
understand or at the tine or thereabouts that
the other $12 million had gone on that policy?

A | understood that there had been
sone ot her clai mnmade because this was a Sears
Hol di ngs poli cy.

Q Ckay.

A That related to sone other matter
i nvolving directors of Sears Hol di ngs or one of
its subsidiaries and that XL had paid out in

connection with that other matter, whatever it
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Was.

Q Ckay. So you understood that of
the $3 mllion remai ning that some of that
money, all of that noney, a part of that noney
may be used up, not by you and the other
Canadi an fornmer directors, but by others as
wel | ; correct?

A. Yes.

Q That $3 mllion wasn't dedi cated
to you and your colleaqgues, if | can call them
that; correct?

A That's correct.

Q kay. And that was in Novenber
of 2018; correct?

A "' mnot sure when | got to know
that. As | said earlier, that's certainly when
M. Birch | earned about the $3 nmillion. But at
sone point | did |learn that there was about
$3 mllion. | suspect it was sonme tinme after
this letter.

Q But around that tine?

A It m ght have been in -- within a
few nonths of that tine.

Q Ckay. Well, we can cone back to

that. But as at Novenber 2018 you were aware,

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

90

91

92

93

) Page 28
| ' msure, that the second | evel insure, that

"1l just call generically QBE, had not yet
agreed to provide coverage on the second tier
for these clains; correct?

A Yes, | knew that.

Q And when did your firmfirst nmake
the request of QBE?

A l"msorry. | think that --

bel i eve that was i n Novenber.

Q Ckay.
A | think you used the word "nmake
the request.” | think that was nore a matter of

letting them know the situation that they were
next in |line.

Q | think it -- sorry, | apol ogize
for interrupting. You go ahead.

MR, BIRCH Yes, M. Ross is just
trying to find the Novenber letter, if it was a
Novenber conmuni cati on.

MR, GOTTLIEB: No problem Thank you.

THE WTNESS: Yes, there's an enui|
which is Exhibit E to ny affidavit of Septenber
6 from Andrew Hahn to QBE.

BY MR, GOITLI EB

Q Did you say Exhibit B?
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THE WTNESS: E as in Edward.

BY MR GOITLI EB:

Q Thank you. Right. GCkay. And
this is Novenber --

A 2018.

Q Yes. Thank you very nuch. Well,
unfortunately the letter's all blacked out, so
we can't really see what it says because what we
know is that by May 2019 your firmis witing

and saying, "W've nade repeated requests to

confirmthat QBE will pick up coverage after the
XL policy has expired but still haven't had a
response. "

So |'m asking, sir, when was the first
request made, to your know edge?

MR BIRCH Didn't he just say
Novenber? This email, Novenber 7?

MR. GOTTLIEB: No, M. Birch. W're
tal ki ng appl es and oranges. So | asked when the
request was nmade by Covington of QBE to confirm
coverage, and M. Ross said that the Novenber
letter didn't request coverage, it was just
provi di ng i nformation.

And if we go to Exhibit F, and you can

take your tine.
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MR BIRCH I|I'msorry, Exhibit Fis

the letter that ends on the drop-down?

MR, GOTTLIEB: Yes. So if you |ook on
page 34 of the record of this letter, the second
paragraph, it says: As you are aware, the
former directors have through counsel provided
regul ar detailed updates to XL and its excess
i nsurers, including QBE and LI oyds, regarding
t he progress of the CCAA proceedi ngs and ot her
related litigation. |In addition, as the
antici pated exhaustion of the 2015 policy
approached, the forner directors nade repeated
requests of QBE to confirmthat their ongoing
def ence expenses woul d be seamn essly rei nbursed
under the 2015 QBE policy. Upon exhaustion of
the 2015 XL policy, QBE failed to respond until
May 2016., et cetera.

So nmy point is there, sir, your firm
IS witing saying repeated demands had been nade
to QBE to confirmthey would pick up coverage
after the XL policy was exhausted. And | want
to know when the first tine was. Because ny
understanding is even though the letter's
bl ocked out, the Novenber letter is: Wile an

update is being provided on the litigation being
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told what the litigation is is comrenced, at the

sanme tinme counsel would ask for confirmation
that the second-tier coverage would pick up
after the first.

MR, BIRCH  Just while M. Ross is
| ooking at this and just to try to speed this
process al ong, we've obviously given you,

M. Cottlieb, an email from May from Covi ngt on
prior to May 16. It's ny understandi ng that
Covi ngton nade a variety of requests verbally.
| don't have particulars of that.

MR GOITLI EB: Ckay.

MR, BIRCH Wuld it nake sense for us
just to give you an undertaking on that to
check? Because, | nean, if M. Ross doesn't
know - -

MR. GOTTLI EB: Yeah. Let nme cone back
on that. Thank you for the offer.

MR. BIRCH We'll check. W'Il check
and get back to you because obviously that's
sonething -- | nmean, M. Ross is obviously not

t he coverage | awer at Covington's.

THE W TNESS: |'min the rol e of
counsel -- I'"'mnot counsel, the client here.
Not counsel. So --
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uT MR BIRCH We'll ask Covington

counsel about those requests.

BY MR GOTTLI EB:

Q Thank you. So as of Novenber,
your counsel was aware that there was only
$3 mllion left on the first policy, repeated
requests had been nade for confirnmation that QBE
woul d pick up, but QBE had not confirnmed at any
time that it would, in fact, pick up defence
costs; correct? W know that fromthe record.

A (BE basically had not answered.

Q Correct. So they had not agreed
that they were picking up second-tier coverage,
if I can put in those very generic terns?

A. Yes, that's correct.

Q Ckay. And how much did Cassels
Brock and Bennett Jones bill and have paid by
the i nsurance conpany after Novenber 7th when
you were notified that there was $3 mllion
avai | abl e?

A | don't know.

Q Were you ever told?

A. No, Cassels Brock was dealing
directly with the insurers XL on their accounts.

MR BIRCH  And obviously we woul dn't
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know what Bennett Jones bill ed.

BY MR GOTTLI EB:

Q Wel |, you say obviously, and
don't agree with that, for what it's worth, but
we'll just nove on. But the bottomline is,
sir, even though in Novenber of 2018 you
understood there was only $3 mllion left on
that policy, you didn't make inquiries to find
out ongoi ng how nuch was | eft on an ongoi ng
basi s and what your law firm and Bennett Jones
had billed; correct? That's fair?

A That's correct. W didn't.

Q kay.

A. W didn't. W were not involved
in looking at Cassels Brock's accounts or their
correspondence with the insurers.

Q So you didn't |ook at Cassels
Brock' s accounts?

A That's correct.

Q Now, you were aware, sir, that
$3 million or the less than $3 million that
woul d be avail abl e woul dn't get you through and
the other eight directors through to the end of
trial; correct? You knew you were going to have

torely on a second tier for defence costs;
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correct?

MR, BIRCH  Sorry, that question is
based on the assunption that the case actually
goes to the end of trial. You're asking
M. Ross to assune that for the purpose of your
guesti on?

BY MR GOITLI EB:

Q Yes, correct. | nean, the claim
hadn't even been served by this point in tineg,
sir. The claimwasn't served until right before
Christmas in Decenber of 2018. W' re talking
Novenber. You knew that those potenti al
avai | abl e fees woul dn't take you through to the
end of trial, assumng this matter proceeded all
the way to trial; correct?

A. | didn't know that for sure, but
| did expect that we m ght well end up needing
to get coverage from QBE

Q That was your expectation;
correct? To be fair?

A No, | think that's overstating
it, to be fair.

Q Real | y? You thought that Cassels
Brock and Bennett Jones and the other firns

dealing with the other, would be enough noney to
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represent all eight directors for a $500 million

claimthrough all steps to the end of trial from
before the pl eading had even been served? That
was your belief?

MR BIRCH Well, he's answered the
gquestion. There's no need to repeat it.

MR, GOTTLIEB: |I'mallowed to go back,
M. Birch, and you're not allowed to interrupt.
And you wouldn't be able to do it that front of
a judge, as you know. So you shouldn't be doing
it here.

MR. BIRCH He's answered the
gquestion. Do you have another question?

BY MR GOITLI EB

Q M. Ross, did you understand the
gquestion | just asked you? I|I'mentitled to ask
you what your understanding was, and |I'm
actually allowed to ask it again when you' ve
changed the way you put the answer. So is it
your evidence for the Court that you thought
that the $3 mllion was enough to represent you
and the other seven directors and anyone el se
who may be pulling at the sanme pot for a
$500 mllion claimwhen the claimhadn't even

been issued yet? |Is that your evidence, that

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

108

) Page 36
you t hought that would cover it all?

MR. BIRCH He's answered the
question. So if there's any issue, we can refer
to the transcript as to what was al ready said.

MR GOTTLIEB: Well, he said was |
anticipated that we woul d have to use QBE and
then qualified his answer. So | want to know

what the answer is.

MR, BIRCH | think the answer that he
gave --

MR, GOITLIEB: No, no, no, | don't
want you to give his answer, M. Birch. | don't

want you to give his answer.

MR BIRCH |'m not.

MR, GOITLIEB: That's why you're not
al l owed to speak.

MR. BIRCH. No, what |'m saying

Is that --

BY MR GOITLI EB:

Q Al right. Wll, let's nove on
then. If you're not going to |let himanswer the
guestion, then we'll nove on but you've heard ny

guestion. By May 7th, 2019, the second tier
still had not agreed to cover costs; correct?

A That's correct.
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Q So you understood there was a

possibility that the second tier was going to
say no because they hadn't said yes; correct?

A Vell, | don't think that's a fair
characterization. Wen we knew that we hadn't
heard fromthem we didn't know what that
silence neant. And as you'll see, if you read
through all this material, insurance conpanies
seemto be able to get asked a question and not
answer them for nonths.

Q So you just assuned, sir, that
notw t hst andi ng you had been asking for five
nont hs and they hadn't responded, you were
certain that their answer was going to be yes?

A No, | wasn't certain. | didn't
know what their answer woul d be.

Q That was ny question. You knew
there was a possibility they mght say no is ny
point. That was all | asked. You knew that was
possi bl e?

A Yes, it's a possibility they
m ght say no.

Q Ckay.

A And it's a possibility they m ght

say yes.
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113 Q Absol utely. Under st ood.
A Al right.
114 Q Al right. Now, as at the

begi nning of May, just to be clear, and | just
want to be sure we're in the right frame here,
you were aware that no Statenent of Defence had
been served to the clain®

A May 2019 are you tal king about?

115 Q Yes, Sir.

MR BIRCH M. Gottlieb, wasn't it in
sone point in May that it was served?

MR. GOITLIEB: | have it as July 29th,
| think.

MR. BIRCH No, but that's in one
action. That's in one action. But about the
ot her actions?

MR, GOTTLIEB: | apologize. I'm
tal king about in the litigation trustee action.

MR. BIRCH. Ckay. The other defences
were served much earlier. | think in May, in
fact.

MR, GOTTLIEB: [|'lIl take a | ook and
"1l come back on that. Thank you.

BY MR, GOITLI EB

116 Q So you knew, sir, that in My
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of 2019 there were notions outstanding to be

adj udi cated by the Court, for exanple, with
respect to litigation trustee's clainm correct?

Sir, were you aware that your counsel
had brought a notion with respect to the
litigation trustee's Statenent of Caimor were
you not aware of that? M. Ross, no disrespect,
but there's nothing to look at in the brief on
this.

The question is were you aware that
your counsel, Cassels Brock, had brought a
notion to challenge the litigation trustee's
cl ai nf?

A. | don't recall.

Q Ckay. You were aware that as at
May 2019 production of docunents had not
occurred; correct?

A | knew they hadn't been
conpl et ed, yes.

Q Did you know they hadn't started?

A | don't think I knew that.

Q Ckay. Did you know that your
counsel hadn't begun review ng any productions
by this point?

MR BIRCH M. Cottlieb, I"'mnot sure

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

. . Page 40
what that question is based on. There's

certainly no evidence in the record indicating
whet her or not Cassels had started review ng
stuff or not.

MR, GOTTLIEB: | didn't say stuff, |
sai d productions.

MR BIRCH Well, you nean their own
producti ons?

MR, GOTTLIEB: No, | nean the
producti ons because no productions had been nade
yet. The productions in the litigation.

MR BIRCH | think M. Ross and |
bot h m sunderstood the question. W were
t hi nki ng about the docunent data room by Cassels
of its clients' claimns.

MR, GOTTLIEB: |'mnot sure why you're
telling nme what M. Ross understood about a
question | asked, but I wi sh you'd stop doing
t hat, pl ease.

MR BIRCH Well, just --

MR, GOTTLIEB: [|'mgoing to keep
going. |I'mgoing to keep going, M. Birch. |
don't need you to do that. That's not hel pful.

MR BIRCH Well, your question was --

BY MR GOITLI EB:
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Q Sir, you understood that there

had not yet been Affidavit of Docunents
exchanged by the parties by May 2019; correct?

MR, BIRCH Sorry, | didn't even hear
the question. You were tal king over nme, M.
Gottli eb.

BY MR GOITLI EB:

Q You understood, sir, that by My
of 2019 Affidavit of Docunents had not yet been
exchanged; correct?

A | certainly didn't know that
there had been any exchanged.

MR. GOTTLI EB: Pardon nme for a second,
M. Ross. |'msorry.

THE W TNESS: Ckay.

- - - OFF- THE- RECORD DI SCUSSI ON.

BY MR GOITLI EB:

Q Ckay. As at May 2019, did you
have any form of understanding as to what the
| egal fees were going to be to the end of trial?

A No.

Q And you becane aware, sir, that
the second tier, QBE, advised that it was not
pi cking up coverage after XL's first tier

expired; correct?
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A After it sent its letter of My
16 saying that, | understood that, yes.
124 Q Ckay. So you | earned on or

around May 16 that QBE wasn't going to pick up
coverage;, correct?
A That's correct.

125 Q Ckay. So on May 16th you found
out that second tier had said that it wasn't
going to pick up and you were aware that the
first tier was about to be exhausted; correct?
As around the sane tinme?

A. | was aware that QBE was not
going to -- was taking the position that it
woul dn't accept outreach. And | expected that
the XL policy would at sone point in the not too
di stant future be used up.

126 Q Ckay. Al right. And, in fact,
it was in early June of 2019 that you retained
JimDoris to challenge QBE s denial of coverage;
correct?

A That's correct.

MR GOTTLIEB: Al right. Can we just
take, if you don't mnd, M. Birch and M. Ross,
just a five-mnute break, please?

MR BIRCH Yeah, that's fine. Are
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you getting near the end or should I get sone

wat er and coffee for round 2?

MR, GOTTLIEB: | guess sone water and
coffee for round 2. And, M. Ross, I'mgoing to
tell you, you are not allowed to discuss
anything wth M. Birch at this point or anyone
el se about this case. So you're kind of in a --
what do they call it on Get Smart -- the cone of
silence, if I'"mnot m staken?

MR BIRCH [|I'mfamliar wth cones of
sil ence.

MR, GOTTLIEB: GCkay. So | need you to
put yourself in one until we cone back in a few

MR BIRCH He'll be sitting here when
you cone back.

-- RECESS TAKEN AT 1:45 P. M - -

--UPON RESUM NG AT 1:58 P. M - -

BY MR GOTTLI EB:

Q | just got a couple nore areas,
M. Ross. Thanks for your patience.

A kay.

Q | don't want to spend, frankly, a
| ot of time on this but in your reply affidavit
at paragraph 6 you on hearsay evidence tell what

M. Horkins told you about what happened in
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court on July 12th. Do you recall that?

A Yes, | see it.

Q Now, |I'mjust going to put a
coupl e of obvious propositions to you. You
weren't there in court on July 12th; correct?

A That's correct.

Q You have no way of know ng
whet her what M. Horkins told you happened,
happened; correct?

A |"'mrelying on himtelling ne
what he told ne.

Q | know, but you don't know
whether it's true first-hand. He could have
msinterpreted it; he could have got it wong;
he coul d have m srenenbered it; correct?

A. | don't know whether it is true
or fal se.

Q Ckay. Thank you for that. Now,
|"msorry to repeat nyself but you said in your
affidavit, and we all this is the case, nothing
fancy, that M. Doris was retained in June to
bring the application in Ontario agai nst QBE;
correct?

A That's correct.

Q And you say in your affidavit,
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and, again, I'mnot going to turn it up unless

you want to see it, at paragraph 40, that you
t hought all the issues would be heard on or
around August 27t h.

A That's correct. W thought it
woul d be heard on August 27th.

Q And you knew at that tine and
you, in fact, knew when you swore your
affidavit, that QBE had said nuch earlier that
it was going to seek to lift the stay in the
United States bankruptcy court so it could bring
an application regarding this matter of coverage
inlllinois; correct?

A. Yes, that's correct.

Q And that was |ong before Doris

was retained even; correct? |t was before June.

A Yeah. | wouldn't say it was |ong
bef or e.

Q It was before?

A It was before.

Q The record wll show when it was.
Ckay?

A. Exactly.
Q And you therefore knew that one

of the possibilities was that BE woul d cont est
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with the Ontario court's jurisdiction to deal

with the application that M. Doris was witing
on your behalf; correct?

A That was a possibility.

Q Right. And therefore you knew
that there was a possibility that the matter may
not proceed on the nerits on August 27th;
correct?

A No, | don't think that's correct.
| didn't know what was goi ng to happen on August
27t h.

Q And that's exactly nmy point, sir.
You didn't know for certainty that the matter
was going to proceed on the nerits of
M. Doris's application on August 27th.

A. | didn't know for certain. | was
expecting that it woul d.

Q But you were aware, sir, that if
there was a jurisdiction challenge by QBE, |
nmean, you're an Ontario |l awer, you know these
t hi ngs, that one of the outcones m ght have been
on August 27 that H s Honour woul dn't have heard
the application on the nerits. You knew t hat
was a possibility; correct?

A. | didn't know what H s Honour was
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going to do if they raised a jurisdictional

I Ssue.

Q Correct. And I'd |Iike you just
to confirmthe obvious, which is and therefore
you didn't know for certainty that the matter
woul d proceed on the nerits on Cctober 27th?

MR. HORKINS: August.

MR. SWAN.  August.

BY MR GOITLI EB:

Q August 27. Thank you very nuch,
M. Swan. That's fair; isn't it?

A | think that overstates it.

Q Sir, are you telling nme that you

had absol ute --

A You're interrupting ne.
Q | apol ogi ze. Go ahead, pl ease.
A Thank you. | thought that this

matter woul d have been brought on the 27th of
August. | didn't know whet her they would raise
jurisdiction, but if they did, | didn't know how
it would be handled. Certainly one possibility
woul d have been to nove the date, but | think it
overstates it to say that | knew that that was a
possibility. | was actually working on the

assunption that this was a pressing nmatter and
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August 27th was an inportant date.

Q Right. Oay. | wll tell you,
sir, your answer contradicted yourself because
you said you knew possibly the date woul d have
to be noved, but | didn't think that that was a
possibility.

A. Maybe | shoul d change that to say
| didn't think that that was -- | didn't know
whet her that woul d happen.

Q Ckay.

A | wasn't sure whether that was
l'ikely.

Q Okay. | under st and.

A Yeah.

Q You were al so aware that no

matter when the matter proceeded, whether it was
August 27 on the nerits or at a |ater date --

A Ri ght .

Q -- Hi s Honour would take sone
time to decide. He wouldn't decide fromthe
bench. You know that was a |ikely outcone;
correct?

A. | expected that he would take --
| didn't know whether -- | didn't know what he

woul d do, but | expected that there would be
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sone form of recess.

Q kay. Correct. So it wouldn't
get resolved on the 27th exactly. Even at the
earliest, there would be sone tine for H's
honour to consider and issue reasons; correct?

A | think that's likely right. |
have actually in Ontario courts seen a judge say
t he outconme and he woul d provide witten
reasons.

Q Right. And | want you to be fair
on the evidence, sir. You're not suggesting
that you thought that's what was going to happen
here though?

A No, | think what | thought was
that we woul d probably get an answer quite
qui ckly but probably not at the end of the
heari ng.

Q Right. And one of the outcones
was that the directors wouldn't be successful on
t he outcones; correct?

A That's a possibility.

Q Right. Oay. And you also
understood that as a result of that, it m ght
nmean that QBE wasn't going to cover the

second-tier legal fees at that tinme unless that
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j udgnment was overturned at sone |later tineg;

correct?

A That's correct.

Q And you al so understood that if
the directors were successful, QBE m ght appeal ?

A Yes.

Q And you were awar e obvi ously that
that could take nonths at a m ninum correct?

A | don't think I really knew what
the timng of an appeal would be.

Q Well, to be fair, you didn't
think it would take a matter of a coupl e weeks,
did you?

A. No, not a couple of weeks.

Q kay. You knew it woul d be
nont hs before an appeal was dealt with in
Ontario. | mean, you know enough about the
systemto know that appeals don't happen

overnight in this province. You knew that;

correct?

A Yes, | knew that.

Q Ckay. And you al so knew t hat
there was going to be proceedings in Illinois

and that those could take a year or | onger;

correct?
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A Yes.
Q And - -
A. | f There are proceedings in
IIlinois, | expect they will take over a year.

Q Ri ght. And those proceedi ngs
coul d have sone bearing on what's going on in
Ontario; correct? You re aware of that?

A. "' m not sure about that.

Q You thought the Illinois
proceedi ngs would be conpletely irrelevant? |Is
t hat your evidence?

A The Illinois courts, as |
understand it, have no personal jurisdiction
over any of the forner directors.

Q But, sir, that was an argunent to
be nmade. Are you saying that it was your view
at the time that regardl ess of what the Illinois
court did, that was irrelevant to the coverage
i ssue? That if QBE was successful in Illinois,

it would just pay regardl ess?

A | f a Canadi an court takes
jurisdiction, |I believe this matter woul d get
presided in Ontario because the Illinois court

actually has no personal jurisdiction over any

of the fornmer directors. And w thout personal
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jurisdiction, it can't do anything.

Q That is interesting. 1"l put it
as that only, sir. You understood that QBE

wasn't going to agree with your position on that

because it was proceeding in Illinois; correct?
A | knew they were proceeding in
IIlinois. | also don't believe they have any

jurisdiction --

Q Sir, | know that --

A -- to be able to carry that out.

Q | know that's your belief, but ny
point is, sir --

A. No, no, my point to you is they
won't -- it's hard to proceed if you don't have
jurisdiction over the other side.

Q That's an argunent, sir. You're
not making a ruling on that; correct?

A | " ve been advised that that's the
out cone.

Q You' ve been advised that that's
t he out cone?

A That an Il linois proceedi ng has
no personal jurisdiction over any of the former
directors is not going to be sonething that if

Ontario takes jurisdiction will interfere with
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Ont ari o.

Q Ckay. You don't know that the
II'linois court is going to agree with that, to

be fair?

A | don't know what the Illinois
court wwll do. | only know what | have been
advi sed wi || happen.

Q Sir, you don't know what the

[Ilinois court will do; correct?
MR. Bl RCH: He' s answered that.
THE W TNESS: | think |'ve answer ed

your questi on.

BY MR GOITLI EB:

Q Well, you have, but you then add
alittle zip on to the end of it about what
you' ve been advi sed.

A Well, | thought --

Q | wish nmy advice was al ways ri ght
and al ways followed by the courts. And
sonetines it is, sonetines it isn't. M point
Is, sir, sitting here today, you don't know what
the Illinois court's going to do is ny only
point; is that fair?

MR. BIRCH He's answered that. He's

answer ed the question.
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MR, GOTTLI EB: Ckay.

MR, BIRCH And he's not going to
answer that again.

BY MR GOITLI EB:

Q Al right. And, sir, you
understand that the Ontario court may refuse
jurisdiction?

A. Yes, | understand that.

Q And then you're off to the
II'linois court; correct?

A. Yes.

Q Al right. So the bottomline is
sitting here today, you actually have no idea
how long it's going to take for this dispute to
be finally resol ved over coverage; correct?

A. That's correct if Ontario says it
has no jurisdiction.

Q And even if Ontario says it has
jurisdiction, which you obviously don't know if
the Court's going to say that --

A Ri ght .

Q -- you don't know when t hat
hearing's going to go forward.

A. Sorry, the Ontario court hearing

on jurisdiction | think we can know and do know.
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Q Yes, | apologize. If the case

goes forward and jurisdiction is denied, there
coul d be an appeal; correct?

A. Yes.

Q If it's taken, there could be an
appeal ; correct?

A. Yes, either side can appeal.

Q And if on the nerits the
directors are successful, there could be an
appeal ; correct?

A That's correct.

Q And if on the nmerits the
directors are unsuccessful, there could be an
appeal ; correct?

A. Yes.

Q And you have no idea how | ong all
of that will take to get the matter resolved, to
be fair; correct?

A It's correct that | don't know
when, how long that wll take.

MR, GOTTLIEB: Ckay. Al right.
Counsel, | believe that it's going to be handed
to you now what | amgoing to call the net worth
statenent, for want of a better description.

MR BIRCH  Yes, but the |aw clerk
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fromNorton Rose |eft a long tinme ago.

MR, GOTTLI EB: Onh.
MR BIRCH No, | -- but she left.
THE W TNESS: She's deputized. Gone.
MR. BIRCH  But she left two exhibits,
or one exhibit, two copies, which | think is
M. Ross's statenent of affairs we provided to
you yesterday. So we've got that there.
BY MR GOITLI EB:

183 Q Ckay. GCot it. M reading of
this, sir, and we tal ked about a little of it
before, and, again, | think we can just go
through this pretty quickly, we've got the
annual salary plus the bonus in the range, we
know 2018, 2019, we're going to assune, sir, it
will be in the approximate range; correct? Gve
or take.

MR. BIRCH  You' re asking what
his 2018 bonus will be?

THE WTNESS: | don't know the answer
to that question.

BY MR GOITLI EB:

184 Q Ckay. You can't give a view that
it's going to be higher or |ower or the sane;

correct?
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1 A |'ve | earned not to second guess
2 t he managenent conm ttee here.

3 185 Q Saf e advi ce.

4 A Thank you.

5 186 Q Ckay. So |I've got all those

6 nunbers.

12 187 Q When this year?

13 A. May or June. | can't renenber
14 whi ch.

15 188 Q May or June. And why was that
16 I

17 A That's taken because as you nay
18 be able to figure out | GGG
I
20 189 Q kay. Got it. And of the

21 N
22 I

23 A Yes.

24 190 Q Ckay. And where does the

25 esti mat ed narket val ue of the hone come fronf
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That's just your guesstimate?

A No, it cones actually from
talking to a real estate agent who works in our
ar ea.

Q Got it. And the Bridgeport hone,
D s that the full
amount as wel | ?

A. Yes, it is.

Q Ckay. And, sir, | had asked you
earlier about you said you signed a retainer
agreenent with Cassels Brock; correct?

A That's correct.

Q And | asked you about the
retainer agreenent with Covington. The
agreenent with Cassels Brock that you signed, it
was to pay all legal fees in connection with
Cassel s Brock's work; correct?

A Yes, in the sense that the
liability is joint and separate.

MR, GOTTLIEB: GCkay. Al right. If
you can just give ne a second, | think |'m done,
M. Ross. | just want to confirmwth ny
col | eagues over here.

THE W TNESS: Ckay.

BY MR GOITLI EB:
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Q | assunmed, and | shouldn't have

assuned, as ny coll eagues rem nd ne, that when
you said joint and several, it's anongst the six
directors that it was joint and several; that it
joint and several ?

A Yes.

MR, GOTTLIEB: GCkay. M. Ross, thanks
very much for maki ng yourself available. |
appreciate it. Have a good rest of the day.

THE WTNESS: And you too.

- --\Wereupon the exam nati on concluded at 2:15

p. M
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REPORTER S CERTI FI CATE

|, Anty Arnstrong, RVR-CVR, Certified
Ver bati m Reporter, certify;

That the foregoing proceedi ngs were
taken before ne at the tinme and place therein
set forth at which tine the witness was put
under oath by ne;

That the testinony of the wi tness and
all objections nade at the tine of the
exam nation were recorded stenographically by ne
and were thereafter transcribed;

That the foregoing is a true and
accurate transcript of my shorthand notes so

taken. Dated this 12th day of Septenber, 2019.

) ey

PER  AMY ARVSTRONG A
REALTI ME VERBATI M REPORTER

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



Sears Canada Inc. et al. v. ESL Investments Inc. et al.

DONALD ROSS on September 10, 2019 Index: $12..36
110 37:11 140 46:12 172 53:18 2014 12:7
$ 110,000 10:10, | 141 46:18 173 545 2015 30:11,15,
$12 26:17 1o 142 47:3 174 s4:9 10
. 111 37:17 143 4710 175 5412 2016 30:17
$15 251 112 37:23 2018 17:25
$2 57:8,21 113 381 144 4713 176 54:18 18:4 19:4 22:4
$3 25:126:3 ' 145 47:16 177 54:22 24:12 25:22
AP 114 38:3 26:8 27:14,25
27:3,9,17,19 146 48:2 178 55:1 205 33.6 34-11
32:6,1933:7,21 | 115 389 5 33:6 34:
35:21 147 48:10 179 55:5 56:15,19
. 116 z8:25 148 48:13 18 10:17 16:15 2019 29:9
$500 35:1,24 117 39:15 36:23 38:8 39:1
' 149 48:15 180 55:8 16'41,39'18 -
118 39:20 Py
- 15 10:126:4 181 55:12 42:18 56:15
OEETHE 119 39:22 150 48:19 182 55:16 21 11:8
12 913 151 49:2 183 56:10 22 121
RECORD 120 411
41:16 ' 152 49:10 184 56:23 23 126
---upon 8:1 121 418 153 49:18 185 57:3 24 129
---whereupon 122 4118 154 49:22 186 575 25 10:2312:12
. . 13:21,24
>9:11 123 a1:22 155 50:4 187 57:12 o 000
- - - . , 10:9
REEZQEE 124 42:3 156 507 188 57:15
125 9.4 42:7 . . 26 12:16
18:21 217 157 50:11 189 57:20 0y
- 12:21 46:22
--RECESS 126 4217 158 50:15 18th 13:17 4710 48:17
43:16 127 43:19 ’ '
. 198 13, 159 50:22 19 10:20 16:15 27th 4546
~UPON 43:17 43:22 16 10:531:9 190 57:24 46:7,11,15 47:6,
129 44:3 42:2,4 191 s8:5 18 48:1 49:3
1 : : : ' 28 12:25
12:58 8:1 160 51:2 192 589 o
. . 13:3
1 83 12th 44:1,5 161 515 193 5813 o
. : 38:12
10 9:8 13 9:17 162 51:9 194 591 e
- : : 59:11
100 33:3 130 447 163 51:15 19th 13:18
101 33:13 131 4412 164 52:2 1:45 43:16 3
102 33:17 132 44:18 165 52:9 1:58 43:17
103 33:20 133 44:25 166 52:11 3 g7
104 348 134 457 167 52:16 2 30 13:7
105 34:19 135 45:15 168 52:20 y a5 4324 31 1311
, 136 45:19 169 53:2 e 32 1316
106 34:23 20 10:25 :
_ 137 45:21 16th 42:7 ' 33 13:20
108 36:20 138 45:24 17 1015 2013 103 34 13:24 304
109 37:1 139 465 170 53:8 13:11,18 14:9 35 141
11 911 14 9:21 171 53:14 16:15 36 14:8

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: 37..aware

37 14:16
38 16:13
39 16:20

4

4 89
40 16:2545:2
41 175
42 17:23
43 18:3
44 18:7
45 18:12
46 18:16
47 18:19
48 18:23
49 19:2

61 22:13
62 22:16
63 22:19
64 22:22
65 236

66 23:9

67 23:13
68 23:17
69 23:20
6th 25:15

7

5

5 8:17 14:17
50 10:16 19:7
500 57:16
500,000 57:10
51 19:17

52 19:22

53 204

54 20:8

55 20:19

56 21:9

57 21:13

58 21:19

59 21:24

7 8:2425:22
29:17

70 23:25
71 24:3

72 24:6

73 9:10 24:9
74 24:14
75 24:24
76 256

77 25:13
78 25:17
79 25:20
7th 32:18 36:23

6

6 8:2028:23
43:24

60 22:8

8 9:2

80 26:1
81 26:6
82 26:11
83 26:15
84 26:21
85 27:2
86 27:9
87 27:13

88 27:21
89 27:24

9 95

90 28:6
91 28:10
92 28:15
93 28:25
94 29:3
95 29:6
96 32:4
97 32:12
98 32:16
99 32:22

A

absolute
47:14

Absolutely
38:1

accept 42:14
access 24:18

accounts
32:24 33:15,18

acoustics
8:11

action 38:15,
18

actions 14:17
38:16

add 53:14
addition 30:10

address 8:24
9:8

adjudicated
39:2

advice 17:2
20:21 53:18
57:3

advise 176

advised 41:23
52:18,20 53:7,
16

advisor 16:25
affairs 56:7
affect 15:5

affidavit
14:16,21 15:8,
10 17:12 25:14
28:22 41:2,9
43:23 44:20,25
45:9

afternoon 8:5,
6

agenda 16:14
agent 58:3

agree 33:4
52:4 53:3

agreed 19:3,13
24:11 28:3
32:12 36:24

agreement
11:20 18:19,23
19:1 58:11,14,
15

ahead 28:16
47:16

allowed 15:11,
23 35:7,8,18
36:16 43:5

allowing
15:24

amount 19:15
58:7
Andrew 28:23

annual 10:9,10
56:14

answering
16:16

anticipated
30:11 36:6

apologize
28:15 38:17
47:16 55:1

appeal 50:5,
10,16 55:3,6,7,
10,14

appeals 50:18
apples 29:19

application
44:22 45:12
46:2,15,23

approached
30:12

appropriaten
ess 17:6

approved
13:16 14:11

approximate
56:16

approximatel
y 11:2,4,6

April 12:7
area 584
areas 43:19

argument
51:15 52:16

assistance
22:9
assists 22:1

assume 34:5
56:15

assumed
37:1159:1,2

assuming
34:14

assumption
34:3 47:25

attached 15:1
25:17,21

attended
13:17

August 45:4,6
46:7,10,15,22
47:7,8,10,19
48:1,17

aware 13:13
26:7,9,12 27:25

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666




Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: back..correspondence

30:5 32:5 33:20
38:6 39:4,7,10,
15 41:22 42:9,
12 46:18 48:15
50:7 51:7

B

back 9:2213:8
21:19 27:24
31:17,20 35:7
38:23 43:13,15

background
8:21

bald 15:22
bank 58:6

bankruptcy
45:11

based 34:3
40:1

basically 15:2
32:11

basis 10:5
22:21 24:4
33:10

Battery 9:4
bearing 516

beginning
17:12 38:4

begun 39:23
behalf 46:3

belief 35:4
52:11

bench 48:21

Bennett 32:17
33:1,10 34:24

bill 32:17
billed 33:1,11
billion 14:11

Birch 11:12
14:13,24 15:7,
14,24 16:16,23
17:3,8,13,14
20:14 21:25
22:3,24 23:3

25:9,11,23
26:10,12 27:17
28:17 29:16,18
30:1 31:5,13,19
32:1,25 34:2
35:5,8,12 36:2,
9,12,14,17
38:10,14,19
39:25 40:7,12,
20,22,24 41:4
42:23,25 43:6,
10,14 53:10,24
54:2 55:25 56:3,
5,18

bit 8:20 9:22
11:9 14:2 23:10

blacked 29:7

Blackwell
17:24

blocked 30:24

board 12:22,23
13:17 14:11
16:2117:2

boards 12:22

bonus 10:9,11,
14 56:14,19

bottom 26:2
33:554:12

break 42:24

Bridgeport
8:22 58:5

bring 44:22
45:11

Brock 17:24
18:9,25 19:19,
23 20:24 21:9,
21 22:25 26:1
32:17,23 34:24
39:11 58:11,15

Brock's 18:13
33:15,18 58:17

brought 395,
11 47:18

budget 19:18,
22 20:1 21:10,
12

Burling 9:23,
25

C

call 20:12 27:10
28:2 43:8 55:23

called 9:15
12:24

Canada 125

Canadian
13:3,5 276
51:2157:7

careful 20:14
21:4

carry 52:10

case 14:14
15:25 34:3 43:7
44:20 55:1

Cassels
17:23,25 18:9,
13,25 19:19,23
20:24 21:9,20
22:25 24:15
26:1 32:16,23
33:15,17 34:23
39:11 40:3,14
58:11,15,17

Cassels' 19:7
CBB 17:25
CCAA 309

certainty
46:13 47:5

cetera 30:17

challenge
39:12 42:19
46:19

change 487

changed
35:19

characterizati
on 375

check 31:15,19

Christmas
34:11

claim 26:19
34:8,10 35:2,24

38:7 39:3,6,13

claims 28:4
40:15

clarification
10:1

clarity 22:24

clear 11:21
38:4

clerk 55:25
client 31:24
clients' 40:15
coffee 43:24

colleagues
27:10 58:23
59:2

commenced
31:1

commencing
8:1

committee
16:20 57:2

communicate
d 20:16,20

communicati
on 28:19

companies
37:8

company
12:24 13:4,6
32:18

completed
39:19

completely
51:10

concluded
59:11

cone 43:8
cones 43:10

confidentialit
y 11:16
confirm 29:11,

20 30:13,20
47:4 58:22

confirmation
31:2 32:7

confirmed
32:8

Connecticut
8:22

connection
26:25 58:16

contest 45:25

context 14:25
20:12

contradicted
48:3

convince 16:1
copies 56:6

corporate
13:21 14:4

correct 9:7
10:3,4,18,19,23,
24 12:7,8,10
13:14,15,18,22
14:6,7,19 16:15,
22 17:2,7 181,
2,14,1519:5,6
21:22,23 22:10,
15,17,18 23:7,8,
16 24:1,2,8,12,
19 25:2,18,19
26:5,8 27:7,11,
12,14 28:4
32:10,12,15
33:11,12,19,24
34:1,8,15,20
36:24,25 37:3
39:3,17 41:3,10,
2542:5,6,10,20,
21 44:5,6,9,15,
23,24 45:5,13,
14,16 46:3,8,9,
24 47:3 48:22
49:2,5,20 50:2,
3,8,20,25 51:7
52:5,17 53:9
54:10,15,16
55:3,6,10,11,14,
18,19 56:16,25
58:11,12,17

corresponde
nce 33:16

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666




Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: cost..firm

cost 19:20

costs 20:3
22:14 24:11
32:10 33:25
36:24

counsel 9:22,
24 11:12,16
17:6 20:23
21:22 26:12
30:6 31:2,24,25
32:2,539:4,11,
23 55:22

couple 43:19
44:450:12,14

court 35:20
39:244:1,5
45:11 51:18,21,
2353:3,6,9
54:6,10,24

court's 46:1
53:22 54:20

courts 49:7
51:12 53:19

cover 19:4,13
22:14 36:1,24
49:24

coverage
21:21 24:11
28:329:11,21,
22 30:20 31:3,
22 32:13 34:18
41:24 42:5,19
45:12 51:18
54:15

covered 24:20

Covington
9:23,25 21:21,
24 22:8,17 23:1,
18 24:4,15,16
29:20 31:8,10
32:157:19
58:14

Covington's

31:22
CROSS-
EXAMINATIO
N 8:2

Cross-

examine
15:23

D

data 40:14

date 18:547:22
48:1,4,17 57:19

day 59:9
deal 16:546:1

dealing 24:16
32:23 34:25

dealt 50:16

December
34:11

decide 48:20

dedicated
27:9

defence 15:1,
4,5,15,18 20:12
24:11 30:14
32:9 33:25 38:6

defences
15:2,17 38:19

demands
30:19

denial 42:19
denied 55:2

deputized
56:4

description
55:24

detailed 30:7

difficult 8:13
20:2
directly 8:14
22:17 32:24

director 12:4
23:21,22

director's
12:10

directors
14:12 17:5

18:16,24 20:24
22:16,25 23:18
24:1,17,21,22
26:23 27:6 30:6,
12 33:23 35:1,
22 49:19 50:5
51:14,25 52:24
55:9,13 59:4

discuss 43:5

discussed
20:23

DISCUSSION
41:16

DISCUSSION
-- 18:21 217

dispute 54:14

disrespect
39:7

distant 42:16

dividend
13:11,16 14:10
16:13,22 17:7

divulge 21:1

document
40:14

documents
14:5 19:2 25:18
39:16 41:2,9

dollars 10:17
14:11

Don 9:13,14

Donwoods
9:10,11,12

Doris 23:25
42:19 44:21
45:15 46:2

Doris's 46:15
Drive 9:4,10

drop-down
30:2

E

earlier 27:16
38:20 45:9

58:10
earliest 49:4
early 42:18
Edward 29:1

email 28:21
29:17 31:8

end 13:7 33:23
34:4,14,17 35:2
41:20 43:1
49:16 53:15

ends 30:2

engagement
18:10,12,17

ensure 22:13
entered 18:8
entitled 35:16

established
16:21

estate 58:3

estimate
21:13,16

estimated
57:25

evidence
35:20,25 40:2
43:24 49:11
51:11

exact 18:5

examination
59:11

excess 30:7

exchanged
41:3,10,12

exhausted
30:21 42:10

exhaustion
30:11,15

exhibit 15:16
28:22,25 29:24
30:1 56:6

exhibited
25:18

exhibits 56:5

expect 11:2
34:17 51:4

expectation
34:19

expected
42:14 48:23,25

expecting
46:17

expenses
30:14

expired 29:12
41:25

extraordinary
14:10

F

fact 24:1032:9
38:21 42:17
45:8

failed 30:16

fair 26:1333:11
34:20,22 37:4
47:11 49:10
50:11 53:4,23
55:18

false 44:17

familiar 24:10
43:10

fancy 44:21

fees 12:10
18:14,24 19:4,8,
9,12 21:14,16
23:23,24 34:13
41:20 49:25
58:16

figure 18:4
57:18

finally 54:15

financial
11:18 16:25

find 28:18 33:8

fine 8:18 20:25
42:25

firm 10:7,22
11:1 21:21 28:6

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: firms..learned

29:9 30:18
33:10

firms 34:24

first-hand
44:13

five-minute
42:24

forecast 20:3

forecasted
19:19

form 41:19
49:1

forward 21:10,
14 54:23 55:2

found 42:7
frame 38:5
frankly 43:22

front 25:8,10
35:9

full 23:22,24
58:6

funds 24:18
future 42:16

7 23:3,5 25:12
28:20,24 29:2,
18 30:3 31:8,12,
17 32:3 33:2
34:7 35:7,14
36:5,11,15,19
38:10,12,17,22,
24 39:25 40:5,9,
16,21,25 41:6,7,
13,17 42:22
43:3,12,18 47:9
53:1354:1,4
55:21 56:2,9,22
58:20,25 59:7

governance
14:4

Gowlings
25:23

grants 12:18
great 8:20 15:4

guess 20:11
43:357:1

guesstimate
58:1

H

hearing 49:17
54:24

hearing's
54:23

hearsay 43:24

held 10:2 12:2,
13

helpful 40:23
higher 56:24
highly 16:6
Hoggs 9:15

Holdings
24:21,22 26:20,
23

Hollow 9:16

home 8:25 9:6,
957:7,25 58:5

honour 46:22,
25 48:19 49:5

Horkins 43:25
44:8 477

G

gave 36:10

general 13:13
17:18 20:1,4,9

generic 32:14

generically
28:2

give 21:525:6
31:14 36:12,13
56:16,23 58:21

giving 20:21

good 8:5,6,17
59:9

Gottlieb 8:2,7
11:22,25 14:15,
20 157,20 16:4,
12,19,24 17:4,9,
20,22 18:22
20:18 21:8 22:2,

Hahn 28:23
half 14:10
handed 55:22
handled 47:21

happen 46:10
48:9 49:12
50:18 53:7

happened
43:25 44:8,9

happy 16:2
hard 52:14
He'll 43:14
head 10:13

hear 8:10,17,19
9:313:141:4

heard 36:22
37:6 45:3,6
46:22

idea 54:13
55:16

Illinois 45:13
50:23 51:4,9,12,
17,19,23 52:5,7,
22 53:3,5,9,22
54:10

important
20:20 48:1
inappropriate
16:6
including 30:8
income 57:18
independent
16:20,25 17:1
indicating
40:2
information
11:15,19 20:23

21:1,5 26:6
29:23

inquiries 33:8

insurance
19:14 21:17
32:18 37:8

insure 28:1

insurer 19:3,
10

insurers 22:10
30:8 32:24
33:16

interest 9:19

interesting
52:2

interfere
52:25

interrupt 35:8

interrupting
28:16 47:15

introducing
15:15

inviting 9:2

involved
33:14

involving
26:23

irrelevant
51:10,18

issue 16:13
36:3 47:2 49:5
51:19

issued 35:25

issues 145
45:3

Jim 23:25
42:19

job 21:18
joint 58:19
59:3,4,5

Jones 32:17
33:1,10 34:24

judge 35:10
49:7

judgment
50:1

July 38:12
44:1,5

jump 11:13

June 22:3
42:18 44:21
45:16 57:13,15

jurisdiction
46:1,19 47:20
51:13,22,24
52:1,8,15,23,25
54:7,17,19,25
55:2

jurisdictional
47:1

K

kind 43:7

knew 9:17
24:20 25:3 28:5
33:24 34:12
37:5,17,19
38:25 39:18,21
45:7,8,24 46:5,
23 47:23 48:4
50:9,15,19,21,
22 52:6

knowing 44:7

knowledge
18:17 29:15

L

late 19:4

law 10:21 33:10
55:25

lawyer 13:21
14:4 31:22
46:20

learn 27:18

learned 27:17
42:357:1

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: left..particulars

left 26:332:6
33:7,956:1,3,5

legal 18:14,24
19:4,7,9,12
21:14,16 22:14
23:22,24 41:20
49:25 58:16

lesser 14:2

letter 18:7,11,
12,17 23:18,20
25:21,22 27:20
28:18 29:22
30:2,4,24 42:1

letter's 29:7
30:23

letting 28:13
level 28:1
liability 58:19
lift 45:10
limit 26:4
list 17:9
listed 57:6,21
litigation
13:12,14 19:18,
20,24 21:10
30:10,25 31:1

38:18 39:3,6,12
40:11

live 8:22
Lloyds 30:8

long 45:15,17
54:14 55:16,20
56:1

longer 13:25
14:1,2 50:24

losing 57:19
lot 43:23
lower 56:24

M

M-I-N-I-N-G
13:2

made 14:25
26:19 29:10,15,

20 30:12,19
31:10 32:7
40:10 51:16

magnitude
20:2,5,10

make 11:13,20
28:6,11 31:13
33:8

making 52:17
59:8

management
57:2

March 18:3
market 57:25

material 20:22
37:8

math 10:22

matter 26:22,
25 28:12 34:14
45:12 46:6,13
47:5,18,25
48:16 50:12
51:22 55:17

Matthew 8:7
means 17:17
meant 37:7

meeting 13:17
14:9

meetings
16:14

merit 14:18

merits 14:14,
20,22,23 15:4,5,
22,25 16:11,17
17:15 46:7,14,
23 47:6 48:17
55:8,12

merits-based
17:19

million 11:8
25:1 26:3,4,17
27:3,9,17,19
32:6,19 33:7,21
35:1,21,24 57:8,
9,21

million-one
11:6

Mills 9:14,16
mind 42:23
mine 13:6
minimum 50:8

Mining 12:24
13:2

misinterprete
d 44:14

misremembe
red 44:15

mistaken 43:9

misundersto
od 40:13

Mm-hmm
25:25

moment 21:20

money 27:4
34:2557:19

months 27:23
37:10,13 50:8,
16

mortgage
57:6,8,22 58:6

motion 15:3,6,
13 16:2 17:17
25:8 39:5,12

motions 39:1

move 335
36:20,22 47:22

moved 48:5

Norton 56:1
noted 14:5
notified 32:19

notwithstandi
ng 17:11 37:12

November
13:17 14:9
16:14 19:9
24:24 25:4,22
26:7 27:13,25
28:9,18,19 29:4,
17,21 30:24
32:4,18 33:6
34:12

numbers 57:6

orders 20:1,5

original 25:4
26:4

Osler 10:21
Osler's 11:4

outcome 15:6
48:21 49:8
52:19,21

outcomes
46:21 49:18,20

outreach
42:14

outset 19:18
outstanding

N

needed 22:9
needing 34:17
needn't 24:6

neighbourho
od 10:2213:21

net 55:23
nice 9:3

39:157:22
O overnight
50:19
oi);.alu‘lned overstates
' 47:12,23
OE;{LOUS 444 1 overstating
’ 34:21
oggij;red overturned
: 50:1
October 19:4
24:12 47:6 P
offer 31:18
officers 24:21, | P-H-I-L-E-X
22 13:2
One-and-a- p.m. 8:159:12
half 57:9 P.m.-- 43:16,17
one-eighth paid 19:7,9,11,
22:23 12,16 22:20
one-sixth 23:11,14 26:24
22:22 23:21 32:17
ongoing 30:13 | Paragraph
33:9 14:17 30:5
43:24 45:2

Ontario 44:22
46:1,20 49:7
50:17 51:7,23
52:25 53:1 54:6,
16,18,24

options 12:18
oranges 29:19
order 20:10

pardon 18:20
41:13

Park 9:4
Parkway 9:14
part 15:1527:4

particulars
31:11

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: parties..respect

parties 41:3
partner 10:21
parts 20:25

patience
43:20

Paul 25:23

pay 18:13
23:15 25:5
51:20 58:16

paying 22:16
23:6

period 19:13

personal
51:13,24,25
52:23

Philex 12:24

Philippines
13:6

pick 29:11
30:20 31:3 32:8,
942:4,9

picking 8:14
32:13 41:24

pleading 35:3

point 21:11,14
27:18 30:18
34:9 37:19
38:11 39:24
42:15 43:6
46:12 52:12,13
53:20,23

policy 11:5
24:18 25:2 26:4,
17,20 29:12
30:11,15,16,21
32:6 33:8 42:15

poor 15:5

portion 19:12,
23

portions
11:17

pose 17:17

position 10:2
11:10 12:10,17
17:21 42:13
52:4

positions
12:2,13

possibilities
45:25

possibility
37:2,18,21,24
46:4,6,24 47:21,
24 48:6 49:21

possibly 14:2
48:4

pot 35:23

potential
34:12

presided
51:23

pressing
47:25

pretty 56:13

previously
10:21

prior 10:10
31:9

privilege 21:4
pro 22:20,23
problem 28:20

proceed 46:7,
14 47:6 52:14

proceeded
34:14 48:16

proceeding
52:5,6,22

proceedings
30:9 50:23 51:3,
5,10

process 31:7

production
39:16

productions
39:23 40:6,8,10,
11

progress 30:9
proper 21:18

properties
9:19

property 9:18
proposition
17:18

propositions
44:4

provide 17:1
24:11 28:3 49:8

provided 10:8
30:6,25 56:7

providing
29:23

province
50:19

provision
11:14

provisions
11:23

public 135
pulling 35:23
purpose 34:5

purposes
15:3

put 14:22 15:8,
9,12 16:6,18
25:9 32:14
35:19 43:13
44:352:2

53:12,25 56:21

guestions 8:9
14:23 15:25
16:8,9,17 17:10,
14,19 24:7

quickly 49:16
56:13

R

Q

QBE 28:2,7,23
29:11,20 30:8,
13,15,16,20
32:7,8,11 34:18
36:6 41:23 42:4,
12 44:22 45:9,
25 46:19 49:24
50:551:19 52:3

QBE's 42:19
gualified 36:7

guestion
15:11 16:1,18
17:16 34:2,6
35:6,13,16 36:3,
22,23 37:9,17
39:10 40:1,13,
18,24 41:5

R/f 16:16,23
17:3,8

raise 15:3
47:19

raised 14:21
15:17 47:1

range 10:15
11:8 56:14,16

rata 22:20,23
read 14:2437:7
reading 56:10
real 58:3

reasons 49:5,
9

recall 19:21
20:6 39:14 44:1

received
12:14

recess 49:1

record 11:14,
2116:18 19:3
25:8 30:4 32:10
40:2 45:21

refer 17:24
36:3

refund 19:15

refuse 14:23
16:7 17:18 54:6

refused 16:23
17:3,8,11,15

regular 30:7

reimbursed
30:14

related 26:22
30:10

relationship
16:2

relevance
14:14 15:10,19
17:17

relevant 15:9,
13

rely 33:25
relying 44:10

remaining
25:127:3

remember
57:13

remind 59:2

remunerated
12:3

remuneration
10:7 11:1 12:14

repeat 8:11
35:6 44:19

repeated
29:10 30:12,19
32:6

reply 25:8
43:23

represent
35:1,21

represented
231

represents
23:1

request 28:7,
12 29:15,20,22

requests
29:10 30:13
31:10 32:2,7

requirement
23:15

resolved 49:3
54:15 55:17

respect 39:3,5
577

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: respond..understanding

respond 30:16

responded
37:13

response
29:13

responsible
18:13 23:21,22

rest 59:9

result 12:17
49:23

RESUMING
43:17

retain 17:5

retained 17:1,
23 19:8 21:20,
24 22:8 23:25
24:4,15 42:18
44:21 45:16

retainer 18:7
23:17,20 24:3
25:4 58:10,14

reviewing
39:23 40:3

role 31:23
room 40:14
Rose 56:1

Ross 8:312:1
14:25 17:23
28:17 29:21
31:5,15,21 34:5
35:15 39:7
40:12,17 41:14
42:23 43:4,20
58:22 59:7

Ross's 14:16,
2156:7

round 43:2,4
ruling 52:17

S

Safe 57:3

salary 10:9,10
56:14

seamlessly
30:14

Sears 12:5,13,
17,22 24:21,22
26:19,23

second-tier
31:332:13
49:25

seek 45:10
senior 9:22,24

sense 31:13
58:18

separate
58:19

September
10:2 25:15
28:22

served 12:21,
2334:9,10 35:3
38:7,11,20

set 10:18 15:17
share 12:18
sheet 10:18
show 45:21
side 52:1555:7
sign 18:17

signed 11:17
58:10,15

silence 377
43:9,11

similar 10:13
simply 15:1

Sir 18:1325:14
29:14 30:18
33:6,20 34:10
37:11 38:9,25
39:4 41:1,8,22
46:12,18 47:13
48:3 49:11
51:15 52:3,9,12,
16 53:8,21 54:5
56:11,15 58:9

sitting 25:23
43:14 53:21
54:13

situation
28:13

sixth 23:4,6,11,
14,15

skinny 20:12

slightly 10:11
13:25 14:1

Smart 43:8
sort 12:1920:1
sounds 22:5

speak 19:11
36:16

specific 16:2
speed 31:6
spell 12:25
spend 43:22

split 18:24
22:19

spring 17:25
start 8:21

started 39:20
40:3

statement
14:22 15:1,10,
12,14,15,18,22
16:7,10 17:11
38:6 39:6 55:24
56:7

States 45:11
stay 45:10
Stein 25:23
step 21:4
steps 35:2
stop 40:18
strategy 20:22
stuff 40:4,5

subject 11:15,
19,22 13:12

subsidiaries
24:23 26:24

successful
49:19 50:5

51:19 55:9

suggesting
49:11

suspect 27:19
Swan 47:8,11
swore 45:8
sworn 25:14
system 50:18

T

tab 25:21

takes 51:21
52:25

taking 42:13
talked 56:11

talking 13:8,9
29:19 34:11
38:8,18 41:5
58:3

TD 586

telling 40:17
44:10 47:13

ten 12:213:10

terms 13:13
32:14

thereabouts
26:16

things 46:21
thinking 40:14

thought 34:23
35:20 36:1 45:3,
547:17 49:12,
14 51:9 53:17

tier 25:228:3
33:25 36:23
37:2 41:23,24
42:8,10

time 11:513:20
14:4 18:8 19:8
20:7,9 22:12
24:15,24 26:10,
16 27:19,21,23
29:25 30:22
31:2 32:9 34:9

42:11 43:23
45:7 48:20 49:4,
2550:151:17
56:1

times 14:8
timing 50:10

today 53:21
54:13

told 24:2531:1
32:22 43:25
44:8,11

top 10:12 26:2

Toronto 9:6
57:7

touch 12:12
20:21

tough 13:1

transcript
11:18 36:4

trial 33:24 34:4,
14,15 35:2
41:20

true 44:13,16
trustee 38:18

trustee's 39:3,
6,12

turn 45:1
type 21:4
types 20:22

U

U/t 32:1

ultimately
19:14

understand
8:21 9:6,21
17:21 24:14
26:16 35:15
48:1351:13
54:6,8

understandin

g 30:2331:9
35:17 41:19

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666




Sears Canada Inc. et al. v. ESL Investments Inc. et al.
DONALD ROSS on September 10, 2019

Index: understood..zip

understood
11:24 14:3
24:25 26:18
27:233:737:1
38:140:17 41:1,
8 42:2 49:23
50:4 52:3

undertaking
11:16 31:14

United 45:11

unsuccessful
55:13

unsure 23:10
update 30:25
updates 30:7

\Y

Valley 9:14,16
varied 10:11

variety 31:10
verbally 31:10

view 51:16
56:23

visit 9:1

W

warrants
12:18

water 43:2,3

ways 15:12,21
16:5

week 20:11,17

weeks 50:12,
14

wind 11:4

word 28:11
words 20:13
work 58:17

working 47:24
57:19

works 58:3

worth 33:4
55:23

writing 29:9
30:19 46:2

written 49:8
wrong 44:14

X

XL 22:11,13
24:10,16 25:2,4
26:24 29:12
30:7,16,21
32:24 42:15

XL's 41:24

Y

year 10:811:7
50:24 51:4
57:11,12

year's 10:14
yearly 10:5

years 10:6,10,
23,25 11:9 12:2,
2313:10,22,24
57:10

yesterday
56:8

York 9:16,23

z

Zip 53:15

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666



0O ‘weyburuun) sejbnoq ‘r ‘e8d1snJ] uolebinl
pajutodde-1no) su Ag “-ou| epeue) SIeas 10j SiaAme]

0€LE 865 9TV  -Xed
8/0G G¥9 9T¥F ‘ISl

e2'6j0]@poomispund
M/LEYEL :#0ST poomuspun dijiyd
creS 9 91y ‘ISl

eo'Bloj@uoluIMe
1I€LVYS ‘#OS1 UCJUIM M3IPpUY

€GeS VP9 9Ty  ‘IsL
20'BJo| @ g1 moBu

d89¢¢E #OS™1 091109 "d MayleN

8CT HSIN NO Ouo0J0L
1S9/W\ 199.41S BuIy GiT ‘052 d1NS
|aSuno)

d11831"1LLOD SNSITTNVAITINS.O XV

(NOILOW 31gVvL3aNIL)
JO1VHLSININAY NOISNId IHL ANV
‘J31SNYL NOILVYOILIT
JHL ‘HOLINOIN FHL 40 43199 LdIDSNVHL LNIOC

OLNOHOL 1V d3ON3ININOD ONIdF300dd

1SITTIVIOH3IININOD
3A01LSNC 40 LdNOD Jd0193dNsS
OI4V1INO

loyjiuow pajutodde-1no) se Aj1oedes sii ul
“*au] epeue) Bunjnsuo) |14 Jo) S1ehAme]

0€6E 9TC 9TV -Xed

6¢6T 9TC 9Ty ‘I8
W09y61iQ|N48s0IU0LIOUD (GO UBAD

NZ8.5S :#0OS1 qqoD ueny

Tr/.920C 9Ty ‘I8l
Wo02y61igINL8s0IU0LIOU @M URIJ1IBGOM

49G¥SE ‘#0OS1 Auedd 119q0y

GI87 9TC 9TV ‘I8l
wo09yBLgjngesoucLou@siyesedsed saisaig

1TG89€ :#0S1 siededsed sa1sal0

/3T MSIN NO ojuo.o ]
£G xog '0O'd

‘000€ aUNS ‘19a1S Aeg zzd

d171 VAvNvd,

1HO1Y91N4 3SOY NOLHON

ue|d Juswalnay palalsibay -ou| epeue)d
S1eas ay1 Jo Jojensiulwpe se Al1oeded sii
ul “p1 |1adays neaulojp Joj sieAme
€592 €98 9T  :Xed

G0ZC €98 9Ty  ‘IeL
W02'saXe|q @ [ared uelny

H86€85# OS™1 [91ed Uedro

€€9C €98 9Ty ‘I8l
W09'saxe|q@ysng ukiyrey

09€9¢€z# OS1 Usng uhiayre|

08¢G €98 9Ty ‘I8l
W09'sa)e|q@Xor.Ieq [3eydIw

MIY6TC# OS] oedieg [seydlN

6VT 1SN NO ‘oluolo|

1S9\ LN0D 32JsWWo)

000% 81NS ‘19a.11S Aeg 66T

d11

NOQAVYHD @ ST13SSVO ‘IMV1d

1000-2TZ1T900-8T-AD "ON 3]!14 LUN0D

1000-6TZ1T900-8T-AD ON 3]14 LUN0D

1000-¥TZ1T900-8T-AD ON 3]14 LUN0D

‘1€ 19 "ONI SLNIINLSIANI 1S3

‘1€ 19 "ONI SLNINLSIANI 1S3

‘1€ 19 "ONI SLNINLSIANI 1S3

sjuepuajeq
IUC.QI
sjuepuajeq
IUC.QI
sjuepuaja

IUCMI

Hnure|d

'‘dLlT 113d3HS NVYIANION
Hnure|d

"ONI YAVNVYD ONILTNSNOD 114
Jnureld

0O ‘weyburuun) sejbnoq ‘¢ ‘e91sNJL

uonebinT pajutodde-unod s Agq “ONI VAVNVYD SHV3S



	Index
	Tab 1
	Exhibit A
	Exhibit 1
	Exhibit B
	Exhibit C

	Tab 2
	Tab 3




                                                                      1







           1                        Court File No. CV-18-00611219-00CL



           2                            ONTARIO



           3                   SUPERIOR COURT OF JUSTICE



           4                        COMMERCIAL LIST



           5        BETWEEN:



           6



           7        FTI CONSULTING CANADA INC.,  IN ITS CAPACITY AS



           8        COURT-APPOINTED MONITOR IN PROCEEDINGS PURSUANT



           9       TO THE COMPANIES’ CREDITORS ARRANGEMENT ACT, RSC



          10                        1985, C. C-36



          11



          12                                                 Plaintiff



          13                            - and -



          14             ESL INVESTMENTS INC., ESL PARTNERS LP, SPE



          15             I PARTNERS, LP, SPE MASTER I, LP, ESL



          16        INSTITUTIONAL PARTNERS, LP,  EDWARD S. LAMPERT,



          17                         WILLIAM HARKER



          18



          19                                                Defendants



          20



          21



          22



          23



          24



          25

�

                                                                      2







           1                        Court File No. CV-18-00611214-00CL



           2                            ONTARIO



           3                   SUPERIOR COURT OF JUSTICE



           4        BETWEEN:



           5



           6           SEARS CANADA INC., BY ITS COURT-APPOINTED



           7       LITIGATION TRUSTEE, J. DOUGLAS CUNNINGHAM, Q.C.



           8



           9                                                 Plaintiff



          10                            - and -



          11             ESL INVESTMENTS INC., ESL PARTNERS LP, SPE



          12             I PARTNERS, LP, SPE MASTER I, LP, ESL



          13         INSTITUTIONAL PARTNERS, LP,  EDWARD LAMPERT,



          14          EPHRAIM J. BIRD, DOUGLAS CAMPBELL, WILLIAM



          15        CROWLEY, WILLIAM HARKER, R. RAJA KHANNA, JAMES



          16           MCBURNEY, DEBORAH ROSATI, AND DONALD ROSS



          17



          18                                                Defendants



          19                           ----------



          20       This is the Cross-Examination on pending motions



          21       of William Crowley, taken via videoconference at



          22         the offices of 40 King St W #2100, Toronto on



          23                the 10th day of September, 2019



          24                           ----------



          25

�

                                                                      3







           1                        Court File No. CV-18-00611217-00CL



           2                            ONTARIO



           3                   SUPERIOR COURT OF JUSTICE



           4        BETWEEN:



           5



           6            MORNEAU SHEPELL LTD. IN ITS CAPACITY AS



           7            ADMINISTRATOR OF THE SEARS CANADA INC.



           8                   REGISTERED PENSION PLAN



           9



          10                                                 Plaintiff



          11                            - and -



          12               ESL INVESTMENTS INC., ESL PARTNERS, LP,



          13           SPE I PARTNERS, LP, SPE MASTER I, LP, ESL



          14        INSTITUTIONAL PARTNERS, LP, EDWARD S. LAMPERT,



          15       WILLIAM HARKER, WILLIAM CROWLEY, DONALD CAMPBELL



          16         ROSS, EPHRAIM J. BIRD, DEBORAH E. ROSATI, R.



          17       RAJA KHANNA, JAMES MCBURNEY AND DOUGLAS CAMPBELL



          18



          19                                                Defendants



          20                           ----------



          21       This is the Cross-Examination on pending motions



          22       of William Crowley, taken via videoconference at



          23         the offices of 40 King St W #2100, Toronto on



          24                the 10th day of September, 2019.



          25

�

                                                                      4







           1                          Court File No. CV-19-617792-00CL



           2                            ONTARIO



           3                   SUPERIOR COURT OF JUSTICE



           4        BETWEEN:



           5



           6                   1291079 ONTARIO LIMITED



           7



           8                                                 Plaintiff



           9                            - and -



          10                  SEARS CANADA INC., SEARS HOLDINGS



          11          CORPORATION, ESL INVESTMENTS INC., WILLIAM



          12          CROWLEY, WILLIAM R. HARKER, DONALD CAMPBELL



          13         ROSS, EPHRAIM J. BIRD, DEBORAH E. ROSATI, R.



          14        RAJA KHANNA, JAMES MCBURNEY AND DOUGLAS CAMPBELL



          15



          16                                                Defendants



          17                           ----------



          18        This is the Cross-Examination on pending motions



          19        of William Crowley, taken via videoconference at



          20        the offices of 40 King St W #2100, Toronto on



          21        the 10th day of September, 2019.



          22                         ----------



          23                         REPORTED BY:



          24                         Amy Armstrong



          25                  Realtime Verbatim Reporter

�

                                                                      5







           1                     A P P E A R A N C E S:



           2        Orestes Pasparakis, Esq.,   for the Monitor



           3        Geoff Mens, Esq.



           4



           5        John Birch, Esq.,          (via videoconference)



           6        Christopher Horkins, Esq.,  for Crowley, Harker



           7                                    &  Ross



           8



           9        Matthew Gottlieb, Esq.,     for the Trustee



          10        Philip Underwood, Esq.,



          11



          12        Kiran Patel, Esq.,          for Morneau Shepell



          13



          14        Richard Swan, Esq.,         for The Board of



          15                                    Directors



          16



          17        Avram Spatz, Esq.,          for ESL



          18



          19        Chris Trivisonno, Esq.,     for Sears Holdings



          20



          21        Also Present via videoconference:  William



          22        Harker, Kajon Pompey.



          23



          24



          25

�

                                                                      6







           1                           I N D E X



           2                                                    PAGE



           3        WITNESS:  William Crowley



           4        Cross-Examination by Mr. Pasparakis ...........9



           5



           6



           7



           8



           9



          10



          11



          12



          13



          14



          15



          16



          17



          18



          19



          20



          21



          22



          23



          24



          25

�

                                                                      7







           1                       INDEX OF EXHIBITS



           2        NO./DESCRIPTION                            PAGE



           3



           4        A     Form ADV, dated March 31, 2019.         27



           5        1     Form ADV.                               28



           6        B     RealtyHop Printout.                     33



           7        C     BlockShopper Printout.                  34



           8



           9



          10



          11



          12



          13



          14



          15



          16



          17



          18



          19



          20



          21



          22



          23



          24



          25

�

                                                                      8







           1        The following list of undertakings, advisements



           2         and refusals is meant as a guide only for the



           3          assistance of counsel and no other purpose.



           4



           5                     INDEX OF UNDERTAKINGS



           6        The questions/requests undertaken are noted by



           7        U/T and appear on the following page/line:  None



           8        noted.



           9



          10



          11                      INDEX OF ADVISEMENTS



          12        The questions/requests taken under advisement



          13        are noted by a U/A and appear on the following



          14        page/line:  38/3, 49/22, 50/24.



          15



          16



          17                       INDEX OF REFUSALS



          18        The questions/requests refused are noted by R/F



          19        and appear on the following page/line:  19/11,



          20        19/17, 19/23, 20/21, 21/3, 21/7, 21/15, 31/19,



          21        31/24, 32/4, 32/9, 32/14, 32/18, 32/23, 33/4,



          22        33/9, 33/13, 34/3, 34/12, 34/16, 34/24, 35/3,



          23        35/7, 35/11, 35/16, 35/19, 35/24, 36/3, 36/7,



          24        36/12, 37/18, 41/24, 42/24, 43/4, 43/8, 43/13,



          25        43/17, 51/10, 54/11, 56/12, 56/15.

�

                                                                      9







           1        ---Upon commencing at 11:36 a.m.



           2                  WILLIAM CROWLEY:  Affirmed.



           3                  CROSS-EXAMINATION BY MR. PASPARAKIS:



           4   1              Q.   Mr. Crowley, you understand that



           5        you're being examined today in connection with



           6        litigation proceedings in Canada relating to



           7        Sears Canada?



           8                  A.   Yes.



           9   2              Q.   More specifically you understand



          10        that you are --



          11                  A.   Excuse me, sir.  I don't know if



          12        you are as close to the mic as you could be.  So



          13        it's a little hard to hear.



          14   3              Q.   I apologize.  I'm happy to move



          15        wherever is best for you.



          16                  MR. PATEL:  Orestes, I think you have



          17        to be a couple of feet taller.  Because it's up



          18        there, I think that's they way the boardroom



          19        works.



          20                  --- OFF-THE-RECORD DISCUSSION---



          21                  BY MR. PASPARAKIS:



          22   4              Q.   So just stop me or ask me to



          23        repeat if you can't hear me or if there's any



          24        difficulty in hearing my questions, but my next



          25        question is more specifically you understand
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           1        that you are a defendant in a series of actions



           2        brought against you personally in connection



           3        with a dividend declared by Sears Canada in



           4        November 2013; correct?



           5                  A.   Yes.



           6   5              Q.   And you understand that these



           7        claims have been scheduled to go to trial



           8        starting in May 2020; correct?



           9                  A.   I'm aware that the -- this is



          10        expected to go to trial next year.  I actually



          11        didn't -- I don't remember whether it was May or



          12        when.



          13   6              Q.   You recall that they were



          14        scheduled for the spring of 2020; is that fair?



          15                  A.   Yes.



          16   7              Q.   And you know that the parties



          17        have been preparing for trial on that expedited



          18        schedule?



          19                  A.   Yes.



          20   8              Q.   And you've been aware of the



          21        scheduled trial date for several months; fair?



          22                  A.   I don't remember when I first



          23        learned about it.



          24   9              Q.   But it's fair to say you've been



          25        aware of it for several months; correct?

�

                                                                     11







           1                  A.   I don't know if it was several



           2        months or a month.  I just don't recall.



           3   10             Q.   Okay.  Well, in the joint



           4        responding motion record -- do you have a copy



           5        of that before you?



           6                  A.   Yes.



           7   11             Q.   If you turn to tab F, you'll



           8        see --



           9                  MR. BIRCH:  Tab F?



          10                  BY MR. PASPARAKIS:



          11   12             Q.   Tab F as in Frank.  You'll see a



          12        Notice of Application that bears your name as a



          13        party; correct?



          14                  A.   I'm not -- I don't see where.



          15        Oh, up in the top, yes.



          16   13             Q.   So this is an application that



          17        was brought in your name; correct?



          18                  A.   I don't remember seeing this, so



          19        I see that my name is at the top.



          20   14             Q.   You've not seen this document



          21        before, to the best of your recollection?



          22                  A.   I don't know if I've seen it.  I



          23        don't recall seeing it.



          24   15             Q.   Okay.



          25                  A.   I may have seen it, but I don't
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           1        recall.



           2   16             Q.   You understand that a motion has



           3        been brought on your behalf in the Canadian



           4        proceedings?



           5                  A.   A motion has been brought?



           6   17             Q.   Yes.



           7                  A.   I'm aware that motions have been



           8        brought.



           9   18             Q.   Are you aware that there's a



          10        motion that has been brought by you with respect



          11        to the schedule of the trial?



          12                  A.   Yes.



          13   19             Q.   And one of the things you're



          14        asking for is that the trial is delayed until



          15        the court determines the question of whether



          16        certain insurers are required to reimburse you



          17        and other defendants for your defence costs?



          18                  A.   Yes.



          19   20             Q.   And so you say that the question



          20        of whether the insurers will reimburse you for



          21        your costs should be determined before any



          22        further costs are incurred in the Canadian



          23        litigation; correct?



          24                  A.   Yes.



          25   21             Q.   The alternative would be that you
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           1        fund the defence costs now and the insurer would



           2        then either have to reimburse you for the fees



           3        you incurred or not, depending on the ultimate



           4        court decision; correct?



           5                  MR. BIRCH:  That's not an accurate



           6        reflection of what the Notice of Motion says, so



           7        I think if you want to properly state what the



           8        relief sought is, both primary and alternative.



           9                  MR. PASPARAKIS:  I actually don't.  I



          10        just want to ask the questions I've got,



          11        Mr. Birch.



          12                  BY MR. PASPARAKIS:



          13   22             Q.   So let me go back, Mr. Crowley.



          14        You understand that one option would be for you



          15        to fund the defence costs now, personally;



          16        correct?



          17                  A.   That would be one option.



          18   23             Q.   And I want to explore whether



          19        there's any hardship to you in funding your own



          20        litigation costs and I want to understand to



          21        that end in your financial wherewithal, so I'm



          22        going to ask some questions about that.  You



          23        stipulated to certain facts.  You're aware of



          24        that; correct?



          25                  A.   Yes.
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           1   24             Q.   And you've stipulated that you



           2        can cover your own share of the litigation



           3        costs; correct?



           4                  MR. BIRCH:  Well, that's not what the



           5        stipulation says.  The stipulation says what it



           6        says.  If you want to read to it to him and as



           7        to whether it's accurate, that's fine, but you



           8        haven't summarized that the stipulation is



           9        accurately --



          10                  MR. PASPARAKIS:  Well, I'm not trying



          11        to be inaccurate, I'm just trying to understand



          12        what this witness understands.



          13                  BY MR. PASPARAKIS:



          14   25             Q.   Why do you understand, sir, that



          15        you stipulated to?  Mr. Birch, I'm not



          16        interested in reading the stipulation.  I just



          17        want to understand what this witness thought he



          18        said.  Do you have any understanding --



          19                  A.   Where's the stipulation?



          20   26             Q.   For the record, counsel is



          21        showing the stipulation to the witness.



          22                  A.   Each of Mr. Harker and Mr.



          23        Crowley stipulated that they have sufficient



          24        assets to interim fund their respective pro rata



          25        share of the currently anticipated legal fees
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           1        that will be incurred until the dispute with the



           2        insurance company is resolved; companies is



           3        resolved.



           4                  BY MR. PASPARAKIS:



           5   27             Q.   So go back to my question.  Your



           6        stipulation is that you can cover your share of



           7        the litigation costs.  That's basically what



           8        you're saying; correct?



           9                  A.   No.



          10   28             Q.   And why is that not correct?



          11                  A.   Because what I said was -- it's



          12        what I said.  The stipulation is what I just



          13        read.



          14   29             Q.   Okay.  We'll come back to that.



          15                  A.   Interim fund in respective pro



          16        rata share of the currently anticipated legal



          17        fees that will be incurred until the dispute



          18        with the insurance companies is resolved.



          19   30             Q.   Okay, so when do you anticipate



          20        the dispute with the insurance companies to be



          21        resolved?  Do you have any information on that?



          22                  A.   Information is from advice of



          23        counsel.



          24   31             Q.   Do you have any understanding,



          25        knowledge, or belief as to when this litigation
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           1        might be resolved?



           2                  A.   Based on what counsel has told



           3        me.



           4   32             Q.   Do you have any understanding?



           5        Yes or no?



           6                  A.   Yes.



           7                  MR. BIRCH:  Well, I'm concerned we're



           8        getting into what counsel communicated.



           9                  BY MR. PASPARAKIS:



          10   33             Q.   When you stipulated that you had



          11        sufficient funds to fund the litigation until



          12        the insurance dispute was resolved, when was



          13        that?  In your mind's eye, when you made that



          14        stipulation, what was that date?



          15                  A.   A matter of months.



          16   34             Q.   And you'll agree with me that



          17        you're a sophisticated business person?



          18                  MR. BIRCH:  That's not relevant.  How



          19        is that relevant, counsel?



          20                  MR. PASPARAKIS:  It goes to whether



          21        relief should be granted to Mr. Crowley in



          22        respect of the motion that has been brought.



          23                  BY MR. PASPARAKIS:



          24   35             Q.   You're a sophisticated business



          25        person, correct, Mr. Crowley?
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           1                  MR. BIRCH:  I'll give you some



           2        latitude on that.  Go ahead.



           3                  THE WITNESS:  Yes.



           4                  BY MR. PASPARAKIS:



           5   36             Q.   You were a managing director at



           6        Goldman Sachs for 13 years; correct?



           7                  A.   No.



           8   37             Q.   You were at Goldman Sachs for 13



           9        years; correct?



          10                  A.   Yes.



          11   38             Q.   And when you left Goldman Sachs



          12        you occupied the position of managing director;



          13        correct?



          14                  A.   Yes.



          15   39             Q.   And you have a degree from Yale



          16        Law School; correct?



          17                  A.   Yes.



          18   40             Q.   And you were the CFO of Sears



          19        Holdings Corporation; correct?



          20                  A.   I'm sorry.  Could you just repeat



          21        the question?



          22   41             Q.   You were the CFO of Sears Holding



          23        Corporation; correct?



          24                  A.   For a period of time, yes.



          25   42             Q.   And at the time you were the CFO
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           1        of Sear Holding Corporation, it was a



           2        multibillion-dollar business; correct?



           3                  A.   Yes.



           4   43             Q.   And you were the cofounder and



           5        CEO of Ashe Capital; correct?



           6                  A.   Yes.



           7   44             Q.   And Ashe Capital is a wealth



           8        management fund; correct?



           9                  A.   No.



          10   45             Q.   It manages funds on behalf of



          11        investors; correct?



          12                  A.   That's not how I would describe



          13        it.



          14   46             Q.   Investors provide Ashe Capital



          15        with money through limited partnership units and



          16        that money is used in investments for a return



          17        for those investors; correct?



          18                  A.   Yes.



          19   47             Q.   And I want to turn you to the



          20        joint responding motion record at page 255.



          21        That may help you but you can probably tell me



          22        that Ashe Capital has assets under management in



          23        excess of $1.2 million; correct?



          24                  MR. BIRCH:  I'm going to stop you.



          25        What possible relevance does this have as to
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           1        what the assets of this company -- there's no



           2        Relevance.  I mean, certainly Mr. Harker's and



           3        mr. Crowley's assets are irrelevant for the



           4        purposes of this motion.  So certainly the



           5        assets of the business with which they are



           6        involved would also be irrelevant.



           7                  BY MR. PASPARAKIS:



           8   48             Q.   Well, you have a beneficial



           9        interest in a portion of the $1.2 billion under



          10        management; correct?



          11        R/F       MR. BIRCH:  Don't answer that.



          12                  BY MR. PASPARAKIS:



          13   49             Q.   And it's fair to say that some



          14        portion of the $1.2 billion in assets under



          15        management you personally have a beneficial



          16        interest in; correct?



          17        R/F       MR. BIRCH:  Don't answer that.



          18                  BY MR. PASPARAKIS:



          19   50             Q.   And it's fair to say that to your



          20        knowledge, Mr. Harker also has a beneficial



          21        interest in the funds being managed by Ashe



          22        Capital, i.e., the $1.2 billion?



          23        R/F       MR. BIRCH:  Don't answer that.



          24                  BY MR. PASPARAKIS:



          25   51             Q.   And I want to show you a document
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           1        entitled Form ADV Part 2A, firm brochure.  It's



           2        being handed to you now.  And I take it you're



           3        aware that Ashe Capital is an SEC registrant;



           4        correct?



           5                  A.   Yes.  By the way, it's two



           6        pronunciation issues.  Not a big deal, but it's



           7        "Crow-ly," not "Crou-ly."



           8   52             Q.   I apologize, sir.



           9                  A.   And no problem.  And it's



          10        "Ash-ay," not "Ash."



          11   53             Q.   I apologize as well.  So Ashe



          12        Capital is an SEC registrant; correct?



          13                  A.   Yes.



          14   54             Q.   And as part of that, there are



          15        filings that Ashe Capital makes; correct?



          16                  A.   Yes.



          17   55             Q.   And the document that I've handed



          18        to you is a text of the firm brochure



          19        information that you provide to your clients;



          20        correct?



          21        R/F       MR. BIRCH:  Don't answer that.  It's



          22        irrelevant.



          23                  BY MR. PASPARAKIS:



          24   56             Q.   And I'd ask you to turn,



          25        please -- well, first of all, I'd like you to
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           1        identify the date on this document.  It is March



           2        2017; correct?



           3        R/F       MR. BIRCH:  Don't answer that.



           4                  BY MR. PASPARAKIS:



           5   57             Q.   And I take it you're familiar



           6        with this document?



           7        R/F       MR. BIRCH:  Don't answer that.



           8                  BY MR. PASPARAKIS:



           9   58             Q.   And I'd like you to turn to



          10        page 11 of the document, please.  And if I read



          11        this properly, I am to understand that this



          12        suggests that you and Mr. Harker will have a



          13        financial interest in the assets under



          14        management by Ashe Capital; am I correct?



          15        R/F       MR. BIRCH:  Don't answer that.



          16        Counsel, I've given you some latitude, but given



          17        the stipulation, why would the assets of



          18        Mr. Crowley or Mr. Harker be relevant?



          19                  MR. PASPARAKIS:  Because we've just



          20        heard that the stipulation is that this witness



          21        has enough funds to cover a couple of months of



          22        his own litigation costs or his pro rata share



          23        of the anticipated litigation costs.  I think



          24        it's pretty apparent that he has enough money to



          25        fund the entire litigation and probably a
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           1        substantial portion of the claim.  So we're



           2        going to continue to ask questions.  You can



           3        continue to refuse them at your peril and we



           4        will move for answers.



           5                  MR. BIRCH:  Well, but the point --



           6                  MR. PASPARAKIS:  I'm not here to argue



           7        with you, Mr. Birch.  You can refuse the



           8        questions.  We can either resolve the refusals



           9        or we can have them adjudicated.



          10                  MR. BIRCH:  Well, the clear position I



          11        will put on the record is the questions are



          12        irrelevant.



          13                  MR. PASPARAKIS:  Yeah, I figured that



          14        out when you refused 87 of them in a row.



          15                  MR. BIRCH:  And similarly, there's no



          16        evidence that any of these or any of our clients



          17        would pay for any of our other clients in terms



          18        of defence costs.  So it's stipulated to the pro



          19        rata defence costs of two of our witnesses.



          20                  MR. PASPARAKIS:  I'm really not here



          21        to argue with you.



          22                  MR. BIRCH:  And anything else about



          23        their assets is completely irrelevant.  Unless



          24        you're trying to tell me there's some kind of



          25        legal obligation for one defendant to fund the
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           1        other, and since you haven't said there's such a



           2        legal obligation, it's irrelevant.



           3                  MR. PASPARAKIS:  Well, one of the



           4        questions is Mr. Crowley, ought he to get any



           5        relief.  Is there any reason for him to be



           6        relieved of his obligation to defend.  But I'm



           7        not here to argue with you.  I'm going to put my



           8        questions on the table.  You can continue to



           9        refuse them as you've done.  I want to show



          10        you -- I'd like to mark that --



          11                  THE WITNESS:  Can we just take a break



          12        for a second?



          13                  MR. PASPARAKIS:  Yeah, but you're not



          14        allowed to talk to anybody about your evidence



          15        during the break, but I'm happy to take a break



          16        if you want.  But you can't talk to anybody.



          17                  THE WITNESS:  Okay.



          18                  --RECESS TAKEN AT 11:52 A.M.--



          19                  MR. BIRCH:  Can we go back on the



          20        record?  Just one point of clarification that



          21        Mr. Harker drew to my attention while during the



          22        break.



          23                  MR. PASPARAKIS:  But remember



          24        Mr. Harker wasn't supposed to talk to you about



          25        his evidence during cross-examination.
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           1                  MR. BIRCH:  This is Mr. Crowley.



           2                  MR. PASPARAKIS:  Sorry.  Mr. Crowley



           3        wasn't supposed to talk to you about his



           4        evidence during cross-examination.



           5                  MR. BIRCH:  He didn't.  He didn't.



           6                  MR. PASPARAKIS:  Okay, okay.



           7                  MR. BIRCH:  Mr. Crowley -- or



           8        Mr. Harker and I spoke.  Mr. Harker and I spoke.



           9        Mr. Harker has not been examined.



          10                  MR. PASPARAKIS:  So can I tell you



          11        just one thing, Mr. Birch, that's sort of a



          12        little bit annoying?  We understood that you



          13        would not be going to New York.  We did not go



          14        to New York because you weren't going.  And now



          15        you're having discussions with people during



          16        breaks and clarifying evidence when we're not in



          17        the room.  It's a little bit difficult to get



          18        our minds -- at least for me, but maybe that's



          19        just me.  Go ahead, Mr. Birch.



          20                  MR. BIRCH:  Okay.  Can we go back on



          21        the record?



          22                  MR. PASPARAKIS:  That was on the



          23        record.



          24                  MR. BIRCH:  Oh, sorry.  Okay.  So, to



          25        be clear Norton Rose sent a law clerk over to
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           1        the office here with very little warning this



           2        morning.  Of course it's important that I'm



           3        here.  And I didn't tell you I wasn't going to



           4        New York.  I told you I hadn't decided and I



           5        decided at the last minute to come.  It's a good



           6        thing I did because a member of Norton Rose is



           7        here and it would be completely inappropriate



           8        for my clients to be examined here with



           9        opposing counsel -- a member of the opposing law



          10        firm sitting in the room.



          11                  But, and just to clarify for the



          12        record, I've told you Mr. Harker is in the room



          13        as well as with Mr. Crowley.  Mr. Harker and I



          14        spoke on the break because on a point of



          15        clarification.



          16                  MR. PASPARAKIS:  Well, then why don't



          17        you do some re-examination at the end?



          18                  MR. BIRCH:  No, no, let me just --



          19        you're referring to Ashe Capital.  I just want



          20        to be clear that you're confusing two entities.



          21                  MR. PASPARAKIS:  That's fine.  Let me



          22        confuse them for a bit.  You can either



          23        re-examine or otherwise.



          24                  MR. BIRCH:  Well, no, but you put a



          25        document to Mr. Crowley that talks about Ashe
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           1        Capital Management LP and you asked him



           2        questions about it in relation to Ashe Capital



           3        and it's the company that he works for.  So two



           4        different entities.  So for clarity of the



           5        transcript, please, if you're asking any



           6        questions, please make sure you focus on what



           7        you're asking about.



           8                  MR. PASPARAKIS:  We're about to get



           9        into the details of the various funds that are



          10        being managed, where those monies are, and where



          11        this individual actually has assets under



          12        management.  So we'll get there.



          13                  MR. GOTTLIEB:  Sorry.  Before you go



          14        on, did you say that Mr. Harker is in the room?



          15                  MR. BIRCH:  Yes, he is.



          16                  MR. GOTTLIEB:  Okay.  You said you



          17        told us that beforehand.  I don't recall being



          18        told that.  Okay.  And, counsel, you're okay



          19        with that?



          20                  MR. PASPARAKIS:  I'm fine with that.



          21        Can we continue?  I just do want to make a



          22        comment that the law clerk that is here is



          23        simply to make available documents that we need



          24        for cross-examination.  We have the documents



          25        here as well.  We provided them to counsel that
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           1        is sitting here from your office.  So I'm not



           2        going to get into an argument with you.  I do



           3        think you know what you did in respect of coming



           4        to New York.



           5                  Anyways, let's keep going.  I want to



           6        show you a printout of another SEC filing from



           7        Ashe Capital.  And this is a form ADV.



           8                  MR. BIRCH:  Sorry, this is from Ashe



           9        Capital Management, LP?



          10                  BY MR. PASPARAKIS:



          11   59             Q.   This is from Ashe Capital



          12        Management LP.  And you are the CEO and



          13        cofounder of Ashe Capital Management LP;



          14        correct?



          15                  A.   Yes.



          16   60             Q.   And are you familiar with this



          17        form?



          18                  A.   I saw it a while ago, I believe.



          19                  MR. PASPARAKIS:  Okay.  Let's mark it



          20        as -- I believe we marked the first one, the



          21        first document, Exhibit A, for identification



          22        purposes.  We'll mark this one as Exhibit 1 on



          23        the examination.



          24                  EXHIBIT NO. A:  Form ADV, dated March



          25                  31, 2019.
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           1                  EXHIBIT NO. 1:  Form ADV.



           2                  BY MR. PASPARAKIS:



           3   61             Q.   So looking at Exhibit 1, which is



           4        the form ADV, if you flip forward you will see



           5        there's information about the various funds that



           6        are managed by Ashe Capital Management LP;



           7        correct?



           8                  MR. BIRCH:  So are you talking about



           9        the management company or are you talking about



          10        the fund?



          11                  MR. PASPARAKIS:  I'm talking about the



          12        underlying funds.  There's information in this



          13        document about the underlying funds.  It's not



          14        numbered, but if you turn to about page 32,



          15        you're going to see a document or a header.



          16        You'll see a header towards the end of the



          17        document, and the name is Ashe Capital Partners



          18        GP LP.  It's about 10 pages from the end.  It's



          19        the middle of the page.  It's one of the private



          20        funds that is discussed.



          21                  MR. GOTTLIEB:  What item number,



          22        Orestes?



          23                  MR. PASPARAKIS:  It doesn't really



          24        say.



          25                  MR. BIRCH:  I can't find the document.
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           1        Can you tell me what heading it's under or what



           2        section?



           3                  BY MR. PASPARAKIS:



           4   62             Q.   There's a heading called "A



           5        Private Fund" in the middle of the page.  It's



           6        on the right-hand side of the page.  The



           7        right-hand page.  If you go towards the end,



           8        you'll see 7B 2, Private Fund Reporting.



           9        There's a header in the middle of the page.  Do



          10        you see that?



          11                  MR. BIRCH:  7E as in Edward?



          12                  MR. PASPARAKIS:  B as in Bob.



          13                  MR. BIRCH:  B as in Bob.



          14                  BY MR. PASPARAKIS:



          15   63             Q.   If you leaf backwards it's about



          16        five pages back.



          17                  A.   7B 2, is that what you said?



          18   64             Q.   Yeah.  In bold, section B2,



          19        "Private Fund Reporting."  If you just stop



          20        where you are and just tell me what you see on



          21        your page and maybe I'll be able to help you.



          22                  A.   Custodian 25 period A.



          23                  MR. GOTTLIEB:  It's down a couple of



          24        pages.



          25                  MR. BIRCH:  Okay, so I've got the page
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           1        that says 7B 2 Private Fund Reporting, and then



           2        below that item?



           3                  MR. PASPARAKIS:  Right.  Now, if you



           4        go back from there, so towards the front of the



           5        document, about five pages or two double-sided



           6        pages you'll see a heading, "A Private Fund,



           7        Information About Private Fund."  And the name



           8        of the private fund is Ashe Capital Partners LP.



           9                  MR. BIRCH:  I think we got that back.



          10                  THE WITNESS:  I see that.



          11                  MR. BIRCH:  It says Delaware and



          12        United States right below that?



          13                  MR. PASPARAKIS:  Yes.



          14                  MR. BIRCH:  Okay.



          15                  BY MR. PASPARAKIS:



          16   65             Q.   If you turn the page, this is one



          17        of the funds that is managed by Ashe Capital



          18        Management; correct?



          19                  A.   It's a partnership managed by



          20        Ashe Capital Management.



          21   66             Q.   And that partnership has assets



          22        that are valued at over a billion dollars;



          23        correct?



          24                  A.   Are you pointing to something in



          25        the document that says that?
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           1   67             Q.   Item 11.



           2                  A.   Okay.  I see that.  So item 11



           3        says, yeah, over a billion dollars current gross



           4        asset value of the private fund.



           5   68             Q.   And you'll see at item 14 there's



           6        a description of how much of that $1 billion is



           7        beneficially held by related persons to the



           8        managers.  Do you see that?



           9                  A.   Yes.



          10   69             Q.   And it says that 7 percent of the



          11        $1 billion is beneficially held by parties



          12        related to the asset manager; correct?



          13                  MR. BIRCH:  Well, it says what it



          14        says.



          15                  BY MR. PASPARAKIS:



          16   70             Q.   And I take it you have a



          17        beneficial interest and some part of that



          18        7 percent belongs to you; correct?



          19        R/F       MR. BIRCH:   Don't answer that.



          20                  BY MR. PASPARAKIS:



          21   71             Q.   And I take it as the cofounder



          22        and CEO, you have the largest beneficial



          23        interest; correct?



          24        R/F       MR. BIRCH:  Don't answer that.



          25                  BY MR. PASPARAKIS:
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           1   72             Q.   And if we do some simple math, 7



           2        percent of a billion dollars is somewhere in the



           3        neighbourhood of $70 million; correct?



           4        R/F       MR. BIRCH:  Don't answer that.



           5                  BY MR. PASPARAKIS:



           6   73             Q.   And what portion of that



           7        $70 million do you personally have a beneficial



           8        interest in?



           9        R/F       MR. BIRCH:  Don't answer that



          10                  BY MR. PASPARAKIS:



          11   74             Q.   And Mr. Harker has, to your



          12        knowledge, a beneficial interest in the fund;



          13        correct?



          14        R/F       MR. BIRCH:  Don't answer that.



          15                  BY MR. PASPARAKIS:



          16   75             Q.   And what portion of the fund, to



          17        your knowledge, does Mr. Harker have?



          18        R/F       MR. BIRCH:  Don't answer that.



          19                  BY MR. PASPARAKIS:



          20   76             Q.   So we've marked that as



          21        Exhibit 1.  You also personally own real estate



          22        in Manhattan, sir; correct?



          23        R/F       MR. BIRCH:  Don't answer that.  It's



          24        irrelevant.



          25                  BY MR. PASPARAKIS:
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           1   77             Q.   I understand your residential



           2        address is 146 Central Park West, apartment 10E;



           3        correct?



           4        R/F       MR. BIRCH:  Don't answer that.



           5                  BY MR. PASPARAKIS:



           6   78             Q.   I understand this apartment was



           7        bought in 2005 by you for approximately US



           8        $12.5 million; correct?



           9        R/F       MR. BIRCH:  Don't answer that.



          10                  BY MR. PASPARAKIS:



          11   79             Q.   I understand that you have no



          12        mortgage on this property; am I correct?



          13        R/F       MR. BIRCH:  Don't answer that.



          14                  MR. PASPARAKIS:  And I want to show



          15        you a printout from a website called RealtyHop,



          16        which we'll mark for identification purposes as



          17        Exhibit B.



          18                  EXHIBIT NO. B:  RealtyHop Printout.



          19                  BY MR. PASPARAKIS:



          20   80             Q.   But at the second item there's a



          21        record of William C. Crowley purchasing your



          22        personal residence for $12.5 US million.  And,



          23        sir, using Exhibit B for identification purposes



          24        only, can you confirm to me that this



          25        information is correct and that the house that
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           1        you live in was bought by you for $12.5 million



           2        US in 2005?



           3        R/F       MR. BIRCH:   Refused.



           4                  BY MR. PASPARAKIS:



           5   81             Q.   And I understand, sir, you also



           6        have a house in the Hamptons.  You're familiar



           7        where the Hamptons is; correct, sir?



           8                  MR. BIRCH:  That's irrelevant.



           9                  BY MR. PASPARAKIS:



          10   82             Q.   And your house is in the



          11        Hamptons; correct, sir?



          12        R/F       MR. BIRCH:   Don't answer that.



          13                  BY MR. PASPARAKIS:



          14   83             Q.   And, in fact, your house is at



          15        581 Parsonage Lane; correct?



          16        R/F       MR. BIRCH:  Don't answer that.



          17                  BY MR. PASPARAKIS:



          18   84             Q.   And according to the public



          19        record, which I'm going to mark as Exhibit C for



          20        identification purposes only, it appears that



          21        you bought that property in 2006 for



          22        $6.7 million US; correct?



          23                  EXHIBIT NO. C:  BlockShopper Printout.



          24        R/F       MR. BIRCH:  Don't answer that.



          25                  BY MR. PASPARAKIS:
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           1   85             Q.   And there's no mortgage on that



           2        property as well; correct?



           3        R/F       MR. BIRCH:  Refused.



           4                  BY MR. PASPARAKIS:



           5   86             Q.   And you also have other property



           6        assets, real property assets; correct?



           7        R/F       MR. BIRCH:  Refused.



           8                  MR. PASPARAKIS:  Can I have details



           9        about the other real property assets that you



          10        have?



          11        R/F       MR. BIRCH:  Don't answer that.



          12                  BY MR. PASPARAKIS:



          13   87             Q.   And you have other investments as



          14        well as the money that you have in Ashe Capital;



          15        correct?



          16        R/F       MR. BIRCH:  Don't answer that.



          17                  MR. PASPARAKIS:  And I would like



          18        details of those other investments, please.



          19        R/F       MR. BIRCH:   We're not going to



          20        undertake to provide that.



          21                  BY MR. PASPARAKIS:



          22   88             Q.   And I would like your best



          23        estimate of your personal net worth, please.



          24        R/F       MR. BIRCH:   We're not providing that.



          25                  BY MR. PASPARAKIS:
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           1   89             Q.   Is your net worth more than 25 US



           2        million dollars?



           3        R/F       MR. BIRCH:  We're not answering that.



           4                  BY MR. PASPARAKIS:



           5   90             Q.   Is your net worth more than 50 US



           6        million dollars?



           7        R/F       MR. BIRCH:  We're not answering any



           8        questions about net worth.



           9                  BY MR. PASPARAKIS:



          10   91             Q.   Sir, is your net worth more than



          11        US $75 million?



          12        R/F       MR. BIRCH:  You have our position.



          13                  BY MR. PASPARAKIS:



          14   92             Q.   You've retained the law firm of



          15        Cassels Brock and Blackwell to act for you in



          16        this litigation; correct?



          17                  A.   Yes.



          18   93             Q.   You've not personally spent any



          19        legal fees in connection with this action so



          20        far; correct?



          21                  A.   No.



          22   94             Q.   I'm not correct or I am correct?



          23        Sorry.



          24                  A.   You're not correct.



          25   95             Q.   So are you currently paying for
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           1        Cassels Black and Blackwell?



           2                  MR. HORKINS:  Brock and Blackwell.



           3                  BY MR. PASPARAKIS:



           4   96             Q.   Are you currently paying for the



           5        Cassels firm to represent you today?



           6                  A.   No.



           7   97             Q.   It's fair to say, to date, that



           8        the bulk of the legal fees incurred by you have



           9        been paid by insurance; correct?



          10                  A.   Yes.



          11   98             Q.   So you've paid Cassels Brock in



          12        connection with this litigation?



          13                  MR. BIRCH:  He said no, not yet.



          14                  BY MR. PASPARAKIS:



          15   99             Q.   Have you agreed to make any



          16        payments to Cassels Brock in connection with



          17        this litigation?



          18        R/F       MR. BIRCH:  That's refused.  That's



          19        irrelevant.



          20                  MR. PASPARAKIS:  Whether he has an



          21        agreement to pay you for your fees?



          22                  MR. BIRCH:  Are you talking about the



          23        fees of others?



          24                  BY MR. PASPARAKIS:



          25   100            Q.   No.  About his agreement to pay
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           1        you for the litigation services that you



           2        provide.  Have you agreed to do that, sir?



           3        U/A       MR. BIRCH:  We'll take that under



           4        advisement.



           5                  MR. PASPARAKIS:  Well, I'm going to



           6        have a bunch of questions about that, Mr. Birch.



           7        So let's figure that out now.



           8                  MR. BIRCH:  Well, put your questions



           9        on the record and I'll give you a position.



          10                  MR. PASPARAKIS:  Well, that's not how



          11        it works.  It's cross-examination.  So, like,



          12        let's get an answer.  If you're refusing it, you



          13        do so at your peril, but I don't think you



          14        should.  So what are you going to do?



          15                  MR. BIRCH:  Well, I've given you our



          16        position.  We'll take that question under



          17        advisement.



          18                  MR. GOTTLIEB:  There's no advisement



          19        on cross-examination.



          20                  MR. PASPARAKIS:  Yeah.  As



          21        Mr. Gottlieb rightly points out there's no under



          22        advisements on a cross-examination.  You can



          23        either refuse it or you answer it.



          24                  MR. BIRCH:  Well, let's not get into a



          25        deep and dark debate about rule 34, but we can
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           1        have that another day if we need to.



           2                  MR. GOTTLIEB:  I apologize.  I'm not



           3        trying to get into a debate.  The point is if



           4        you're going to refuse it, you've refused it and



           5        you can't then, after we haven't had the



           6        opportunity to ask the follow-up questions with



           7        the witness here, somehow purport to give an



           8        answer to the question.



           9                  MR. PASPARAKIS:  I think that's fair.



          10                  MR. BIRCH:  Put your questions on the



          11        record, counsel, and we'll deal with them one by



          12        one.



          13                  MR. SWAN:  But that's not how it



          14        works.



          15                  MR. GOTTLIEB:  So what I think we're



          16        trying to say, Mr. Birch, and we can have this



          17        discussion with the Court at the appropriate



          18        time is if you refuse the question, you refuse



          19        it now at your peril.  We're not going to go



          20        down a laundry list of questions that are



          21        follow-ups to an answer we're not getting.  So



          22        we're simply saying if you're refusing that



          23        question about whether this gentleman has agreed



          24        to pay Cassels Brock legal fees for his



          25        representation, that's fine, you can refuse it,
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           1        but you've refused it.  And you don't have to



           2        agree with that, but we're simply saying that's



           3        the position we're taking.  And so I think that



           4        Mr. Pasparakis has given you a couple of chances



           5        to change your position on that, but if you



           6        don't want to, that's fine, and we'll just move



           7        on.



           8                  MR. BIRCH:  To avoid a debate about



           9        this, I'll let him answer that question as to



          10        whether there's any agreement to pay our fees.



          11        Is there any agreement to pay our fees?



          12                  THE WITNESS:  Yes, I think so.



          13                  BY MR. PASPARAKIS:



          14   101            Q.   I understand that there is tower



          15        coverage with several different insurers that



          16        make up the tower; correct?



          17                  A.   I'm not sure what the --



          18   102            Q.   That was a terrible question,



          19        Mr. Crowley.  So let me try it again.  The



          20        insurance that has been covering your fees to



          21        date, your legal fees to date, is part of a



          22        tower; is that fair?



          23                  A.   Yes.



          24   103            Q.   And there are different insurers



          25        that make up different parts of the tower;
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           1        correct?



           2                  A.   That's my understanding.



           3   104            Q.   And I understand that the total



           4        amount of the insurance under the tower is US



           5        $150 million.  Is that consistent with your



           6        understanding?



           7                  A.   Yes.



           8   105            Q.   And I understand that the first



           9        insurer in the tower was XL Specialty Insurance



          10        Company.  Are you aware of that?



          11                  A.   I understand XL was the insurer.



          12        I didn't actually know the specific name of the



          13        insurance company.  It's always been referred to



          14        as XL.



          15   106            Q.   And you're aware of a limit under



          16        the first tier of the tower of $15 million;



          17        correct?



          18                  A.   Yes.



          19   107            Q.   And as I understand it, that has



          20        been exhausted; correct?



          21                  A.   From my understanding, yes.



          22   108            Q.   And how much has been spent on



          23        the Canadian litigation to date?



          24        R/F       MR. BIRCH:  We're not answering that.



          25        We've provided the information that's relevant,
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           1        but we're not providing the rest.



           2                  MR. PASPARAKIS:  Just one second,



           3        please.



           4                  --OFF-THE-RECORD DISCUSSION--



           5                  BY MR. PASPARAKIS:



           6   109            Q.   I'm sorry, Mr. Crowley.  We're



           7        back at it.  You became a director of Sears



           8        Canada in or about March of 2005; correct?



           9                  MR. BIRCH:  What's the relevance of



          10        that, counsel?



          11                  MR. PASPARAKIS:  Just give me a little



          12        bit of latitude.



          13                  MR. SWAN:  There's no debate on that.



          14                  BY MR. PASPARAKIS:



          15   110            Q.   I can ask him when he was a



          16        director.  He's being sued in his capacity as a



          17        director.  We're going to get to relevance real



          18        fast.  You can refuse and we'll just keep going?



          19                  MR. BIRCH:  Okay.  Well, that's not



          20        relevant.



          21                  BY MR. PASPARAKIS:



          22   111            Q.   And at the time you were an



          23        officer of ESL Investments Inc.; correct?



          24        R/F       MR. BIRCH:  It's irrelevant.



          25                  BY MR. PASPARAKIS:
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           1   112            Q.   And to be clear, you were the



           2        president and chief operating officer of ESL



           3        Investments Inc.; correct?



           4        R/F       MR. BIRCH:   Don't answer that.



           5                  BY MR. PASPARAKIS:



           6   113            Q.   And at various times ESL was a



           7        shareholder of Sears Canada; correct?



           8        R/F       MR. BIRCH:  This is irrelevant.



           9                  BY MR. PASPARAKIS:



          10   114            Q.   And you were appointed to the



          11        Sears Canada board as a representative of ESL;



          12        correct?



          13        R/F       MR. BIRCH:  Don't answer that.



          14                  BY MR. PASPARAKIS:



          15   115            Q.   And as an officer of ESL, did you



          16        have an indemnity right from ESL, sir?



          17        R/F       MR. BIRCH:  Don't answer that.



          18                  BY MR. PASPARAKIS:



          19   116            Q.   And in particular, did you have



          20        indemnity from ESL for your sitting on Sears



          21        Canada's board as ESL's Canada nominee?



          22                  MR. BIRCH:  Do you know?



          23                  THE WITNESS:  Repeat the question?



          24                  BY MR. PASPARAKIS:



          25   117            Q.   Well, maybe we should go through
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           1        all the questions that you refused and actually



           2        get answer to them and then we'll be at that



           3        question.  So let's try it again.  You were a



           4        director of Sears Canada in or about March 2005;



           5        correct?



           6                  MR. BIRCH:  No, no, Mr. Crowley did



           7        not hear your last question.



           8                  MR. PASPARAKIS:  I understand that.



           9        My last question is premised on the fact that he



          10        was a director of Sears Canada and at the same



          11        time an officer at ESL and that he was a nominee



          12        to the Sears Canada board from ESL and all of



          13        those questions were refused by you.  So I want



          14        to go back and establish them.



          15                  MR. BIRCH:  No, just ask the question



          16        that he didn't hear and he can answer it if he



          17        knows.



          18                  BY MR. PASPARAKIS:



          19   118            Q.   Were you a member of the board of



          20        Sears Canada, sir?



          21                  MR. BIRCH:  We're not going back over



          22        the old questions.  There was one question that



          23        Mr. Crowley did not correctly -- did not hear.



          24        And I just asked you, counsel, if you could



          25        repeat it, I would be grateful.  If you could
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           1        repeat it.



           2                  BY MR. PASPARAKIS:



           3   119            Q.   You wanted him to answer that



           4        question, okay?  And that question depends upon



           5        him being a member of the board of Sears Canada.



           6        So I'm going to ask the question.  Were you a



           7        member of the board of Sears Canada?  Yes or no?



           8                  MR. BIRCH:  Position already given.



           9                  MR. PASPARAKIS:  And what is that?



          10        Are you refusing that?



          11                  MR. BIRCH:  Well, just go back and



          12        read the transcript the last time you asked it



          13        and you'll have our position on that.



          14                  MR. PASPARAKIS:  Well, actually I



          15        asked if he became a member of the Board in



          16        March 2005.  Now I'm asking were you a director



          17        of Sears Canada?



          18                  MR. BIRCH:  We've given you our



          19        position.



          20                  MR. GOTTLIEB:  Mr. Birch, I'm going to



          21        try to be helpful to you here, which is we want



          22        to be able to read segments of this transcript



          23        to the judge hearing the motion.  And we'd like



          24        it in a consistent fashion where we get answers



          25        to questions and questions such as whether this
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           1        gentleman who is claiming an indemnity as a



           2        director of Sears that you're refusing to



           3        answer, will not look great on a transcript.  So



           4        we'd like to not have to cut and paste through



           5        19 pages to get an answer to the question that



           6        Mr. Pasparakis is trying to answer.  So if you



           7        really want to refuse the question whether this



           8        gentleman was a director of Sears, you can do



           9        so, obviously.



          10                  I'm telling you it's not going to look



          11        great on the transcript.  But if that's what you



          12        want to do, then that's what you should do.



          13                  MR. PASPARAKIS:  Well, I'm going to



          14        give you another perspective.  What you've done



          15        so far isn't going to look great on the



          16        transcript, so I don't think you can save it,



          17        but go ahead, do whatever you're going to do.



          18                  MR. BIRCH:  Just ask the question that



          19        Mr. Crowley didn't hear.  I mean, it's pretty



          20        simple.



          21                  BY MR. PASPARAKIS:



          22   120            Q.   In your capacity as a director of



          23        Sears Canada appointed by ESL did you have any



          24        indemnity rights from ESL?  That's a question



          25        for Mr. Crowley.  Who's in charge of the camera?
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           1                  THE WITNESS:  Yeah, again, could you



           2        just repeat the question?



           3                  MR. PASPARAKIS:  Who's in charge of



           4        the camera over there?  Can we just leave it at



           5        that view so we can see Mr. Crowley, please?



           6        Thank you.



           7                  MR. BIRCH:  I'm not in control of the



           8        camera.  Nobody is.



           9                  MR. GOTTLIEB:  I believe it's an



          10        automatic control.



          11                  BY MR. PASPARAKIS:



          12   121            Q.   Oh, okay.  Okay.  So the



          13        question, Mr. Crowley, is did you have an



          14        indemnity from ESL for sitting on Sears Canada's



          15        board as an ESL nominee?



          16                  A.   I wasn't an ESL nominee as I



          17        recall.



          18   122            Q.   That was one of the questions



          19        that I tried to ask you but your counsel



          20        refused.



          21                  So who nominated you to the board of



          22        Sears Canada?



          23                  A.   As I recall, it was the



          24        nominating committee of Sears Canada.



          25   123            Q.   And at the time you were, I
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           1        think, the president of ESL; correct?



           2                  A.   Yes.



           3   124            Q.   And one of the significant



           4        investments that ESL had an interest in was



           5        Sears Canada; correct?



           6                  A.   No, I don't think so at that



           7        time.



           8   125            Q.   It had an interest in Sears



           9        Holdings Corporation.  And Sears Holdings



          10        Corporation was the majority shareholder of



          11        Sears Canada; correct?



          12                  A.   Yes.



          13   126            Q.   And so under the umbrella of the



          14        assets that ESL had, Sears Canada was one of



          15        those assets; correct?



          16                  A.   ESL had an ownership interest in



          17        Sears Holdings which had a subsidiary --



          18                  COURT REPORTER:  I'm sorry, I didn't



          19        hear the end of that answer, sir.



          20                  MR. PASPARAKIS:  Which had a



          21        subsidiary which was Sears Canada.



          22                  BY MR. PASPARAKIS:



          23   127            Q.   And did you have indemnification



          24        rights from ESL as the president of ESL?



          25                  A.   I believe so, yes.

�

                                                                     49







           1   128            Q.   And did those indemnification



           2        rights include indemnification should you be



           3        found personally liable for sitting on boards at



           4        the behest of ESL?



           5                  A.   I don't think the indemnification



           6        was stated in that way.



           7   129            Q.   Is it fair to say it was a broad



           8        commercial indemnification that was consistent



           9        with general director indemnifications and



          10        officer indemnifications?



          11                  A.   I don't recall.  I recall there



          12        was an indemnification, but I don't recall if it



          13        was similar to general indemnifications or



          14        otherwise.



          15   130            Q.   Have you looked at that



          16        indemnification to determine whether you're



          17        entitled to claim indemnification from ESL on



          18        account of this litigation?



          19                  A.   No.



          20   131            Q.   Can you please provide me with a



          21        copy of that indemnification, sir?



          22        U/A       MR. BIRCH:  We'll take that under



          23        advisement.



          24                  MR. PASPARAKIS:  Do you remember how



          25        there's no under advisement in this?  Do you
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           1        want to just say yes or no?



           2                  MR. BIRCH:  No, I don't want to take



           3        say yes or no.  I'll take it under advisement.



           4                  BY MR. PASPARAKIS:



           5   132            Q.   Fine.  And are you aware whether



           6        ESL had insurance for employees that sat on



           7        boards of companies in which it had a financial



           8        interest?



           9                  A.   Can you restate that?  I didn't



          10        understand.



          11   133            Q.   Are you aware of whether ESL had



          12        insurance that covered employees and officers



          13        who sat on boards and companies in which ESL had



          14        a financial interest?



          15                  A.   I don't think so at the time.



          16   134            Q.   Have you made any inquiries to



          17        determine whether there may be insurance that



          18        would be available to you as a result of the



          19        fact that you were the president of ESL and



          20        sitting on the board of Sears Canada?



          21                  A.   I have not made inquiries.



          22   135            Q.   Would you please make those



          23        inquiries?



          24        U/A       MR. BIRCH:  We'll take that under



          25        advisement.
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           1                  BY MR. PASPARAKIS:



           2   136            Q.   Have you had any discussions with



           3        anyone regarding the availability of an



           4        indemnity or insurance from ESL, any ESL-related



           5        entity or Eddie Lampert?



           6                  MR. BIRCH:  You're talking about from



           7        apart from discussions with counsel?



           8                  MR. PASPARAKIS:  You know what?  My



           9        question is what it is.



          10        R/F       MR. BIRCH:  Well, to the extent that



          11        anything touches on communications with counsel,



          12        it's not going to be answered.



          13                  BY MR. PASPARAKIS:



          14   137            Q.   So do you want to answer the



          15        remainder of the question?



          16                  A.   I recall some discussions early



          17        in this process with respect to indemnification



          18        from ESL.



          19   138            Q.   And with whom did you have those



          20        discussions?



          21                  A.   I think it was with Bill Harker.



          22        And I don't know if it was with anyone else.



          23   139            Q.   And was the point of those



          24        discussions a consideration of whether you and



          25        Mr. Harker could make an indemnity claim against
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           1        ESL?



           2                  A.   Trying to understand that issue.



           3   140            Q.   And did you look at any documents



           4        to help you understand that issue?



           5                  A.   I may have.  I don't recall.  I



           6        may have looked at some documents at the time.



           7   141            Q.   And amongst those documents that



           8        you may have looked at, might that have been the



           9        indemnity from ESL?



          10                  A.   I think it may have been.



          11   142            Q.   And did you come to a conclusion



          12        about whether you were potentially able to call



          13        upon that indemnity?



          14                  A.   Yes.



          15   143            Q.   And what conclusion did you come



          16        to?



          17                  A.   That as with respect to this



          18        litigation, I was not an employee at the time of



          19        the facts of this litigation taking place and



          20        that the indemnification would not apply.



          21   144            Q.   And did you make a claim under



          22        that indemnification to see if your conclusion



          23        was correct or you did not make a claim?



          24                  A.   I did not make a claim.



          25   145            Q.   Did you talk to anybody at ESL
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           1        about whether you were entitled to



           2        indemnification?



           3                  A.   I don't recall who I spoke to.



           4   146            Q.   Did you speak to Mr. Lampert



           5        about the possibility of indemnification?



           6                  A.   No.



           7   147            Q.   So I'll renew my request for that



           8        corporate indemnification policy, or agreement,



           9        or terms, please.  I would also like to know



          10        when you were appointed to the board of ESL,



          11        whether you were appointed as a representative



          12        of ESL or whether you sought the consent of ESL



          13        to sit on the board of Sears Canada.



          14                  MR. BIRCH:  I'm sorry, I think he



          15        answered the question.  He said he wasn't a



          16        representative.



          17                  BY MR. PASPARAKIS:



          18   148            Q.   Did you seek the consent of ESL



          19        to sit on the board of Sears Canada?



          20                  A.   No.



          21   149            Q.   And is that because you were the



          22        president of ESL and could make that



          23        determination yourself?



          24                  A.   No.



          25   150            Q.   Was ESL aware that you were
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           1        sitting on its board?  On the board of Sears



           2        Canada?



           3                  A.   Yes.



           4   151            Q.   And I take it ESL was content for



           5        you to sit on the board of a company in which it



           6        had a financial interest; correct?



           7                  A.   Yes.



           8   152            Q.   And did you have any financial



           9        interest in ESL, beneficial financial interest



          10        in ESL?



          11        R/F       MR. BIRCH:  Don't answer that.  And



          12        just, counsel, before you ask your next



          13        question, I've given you a lot of latitude here,



          14        but this entire line of questioning about the



          15        indemnity is irrelevant because we've already



          16        provided the stipulation as to defence costs.



          17        So none of this has any relevance to the motion



          18        before the Court because we're not taking the



          19        position that Mr. Harker or Mr. Crowley are



          20        unable to fulfill, to pay their proportionate



          21        share of the interim defence costs.



          22                  MR. PASPARAKIS:  Okay, so let's talk



          23        about the stipulation.



          24                  MR. GOTTLIEB:  Orestes.



          25                  MR. PASPARAKIS:  Yeah?
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           1                  MR. GOTTLIEB:  Can you hang on?



           2                  --OFF-THE-RECORD DISCUSSION--



           3                  BY MR. PASPARAKIS:



           4   153            Q.   And, again, Mr. Birch, I'm not



           5        going argue with you on the record.  Sir, have



           6        you got the stipulation in front of you?



           7                  MR. BIRCH:  He does.



           8                  BY MR. PASPARAKIS:



           9   154            Q.   You have not told us what your



          10        personal wealth is; correct?



          11                  A.   Correct.



          12   155            Q.   Instead you've stipulated that



          13        you could fund a pro rata share of an undefined



          14        amount; correct?



          15                  A.   Or the currently anticipated



          16        legal fees that will be incurred until the



          17        dispute with the insurance company -- companies



          18        is resolved.



          19   156            Q.   And did you have an amount of



          20        money that you understood those anticipated



          21        legal fees would be?



          22                  A.   I had a sense of a range which



          23        those legal fees might be.



          24   157            Q.   Was there an itemized budget that



          25        you received?
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           1                  A.   Sorry?



           2   158            Q.   Was there an itemized budget that



           3        you received?



           4                  A.   No.



           5   159            Q.   And isn't it fair to say, sir,



           6        that not only could you fund legal fees for a



           7        few months, but you could fund the entire legal



           8        fees for the entire litigation; correct?



           9                  MR. BIRCH:  Are you talking about of



          10        all defendants?



          11                  MR. PASPARAKIS:  Of all defendants.



          12        R/F       MR. BIRCH:  Don't answer that.



          13                  BY MR. PASPARAKIS:



          14   160            Q.   And for yourself; correct?



          15        R/F       MR. BIRCH:  Don't answer that.



          16                  BY MR. PASPARAKIS:



          17   161            Q.   We've talked about the fact that



          18        you're being sued in various claims and you're



          19        aware that the total amount of the claims is



          20        approximately $500 million Canadian; correct?



          21                  A.   Yes.



          22   162            Q.   And I think we've established



          23        that your insurance coverage is only US



          24        150 million; correct?



          25                  A.   Yes.
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           1   163            Q.   And, sir, you were aware that



           2        your personal assets are at risk if the Court



           3        were to find against you for the full amount of



           4        500 million; correct?



           5                  MR. BIRCH:  You asked that question



           6        before and he gave you an answer right at the



           7        beginning of the examination.



           8                  MR. PASPARAKIS:  I wrote all my



           9        questions down and I never asked that question.



          10                  MR. BIRCH:  That's fine.  Read the



          11        transcript and you'll see it.



          12                  MR. SWAN:  You asked him if he would



          13        be personally liable was your question at the



          14        beginning.



          15                  MR. PASPARAKIS:  Yeah, but now I'm



          16        asking whether his assets would be at risk,



          17        which is a different question.



          18                  MR. SWAN:  I'm not sure they heard



          19        that exchange.



          20                  MR. PASPARAKIS:  Did you hear that



          21        exchange, Mr. Birch?



          22                  MR. BIRCH:  I did.  Let me just



          23        understand the question.  Is it just a



          24        mathematical question saying that the claims are



          25        509 million in terms of 150 million, therefore
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           1        the Delta means that his assets are at risk?



           2                  MR. PASPARAKIS:  That is the magic of



           3        the question.



           4                  MR. BIRCH:  Okay.  You can answer



           5        that.



           6                  THE WITNESS:  That is the math.



           7                  BY MR. PASPARAKIS:



           8   164            Q.   I take it you that intend to



           9        defend this action regardless of whether there



          10        is insurance coverage that covers your defence



          11        costs; correct?



          12                  A.   Yes.



          13                  MR. PASPARAKIS:  Those are my



          14        questions.



          15        ---Whereupon the examination concluded at 12:32



          16        p.m.
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           1        ---Upon commencing at 12:38 P.M



           2                   WILLIAM HARKER:  Affirmed.



           3                  MR. PASPARAKIS:  Mr. Birch, to



           4        streamline Mr. Harker's examination, can we



           5        agree that the questions about his personal



           6        wealth, similar to those asked of Mr. Crowley,



           7        will be refused by you and there's no need for



           8        me to repeat them?



           9                  MR. BIRCH:  Yeah.  No, I agree and for



          10        the same basis, that we've given you the



          11        stipulation.  And we also take the position that



          12        any line of questioning about the willingness or



          13        the ability, or at least the duty to fund other



          14        people's legal fees is also improper because



          15        there is no duty on the part of any one



          16        defendant to fund the legal costs of the others.



          17                  MR. PASPARAKIS:  Okay.  Again, I'm not



          18        going to argue with you on the record.  I just



          19        simply want to know that I don't have to repeat



          20        my questions about how much of the $1 billion



          21        Mr. Harker has a beneficial interest in or about



          22        his other assets, because those are refused;



          23        correct?



          24                  MR. BIRCH:  Yeah.  No, I agree.  Same



          25        position with respect to Mr. Harker.
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           1                  CROSS-EXAMINATION BY MR. PASPARAKIS:



           2   1              Q.   So I do want to ask you a couple



           3        of questions.  It shouldn't take long.  You were



           4        in the room during Mr. Crowley's examination;



           5        correct?



           6                  A.   Correct.  "Cro-lee" is how it's



           7        pronounced.



           8   2              Q.   Crowley.  Yeah, no, I know.



           9                  A.   And it's "Ash-ay."



          10   3              Q.   Yeah, I get there.  Do you also



          11        have an understanding with Cassels Brock with



          12        respect to covering any legal fees that you



          13        incur with them?



          14                  A.   I have not signed an engagement



          15        letter with Cassels Brock.



          16   4              Q.   That's not my question.  My



          17        question was an understanding.



          18                  A.   An understanding.  Please, please



          19        restate the question.



          20   5              Q.   An understanding that to the



          21        extent that they incur costs on your behalf, you



          22        will pay those costs.



          23                  A.   I don't think we have that



          24        understanding.  We had the understanding that



          25        insurance was in place.
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           1   6              Q.   And have you had any discussion



           2        with them about you paying for your own costs?



           3                  MR. BIRCH:  Well, I'm not going to get



           4        into what discussions Mr. Harker has had with



           5        us.



           6                  MR. PASPARAKIS:  Well, it's not



           7        exactly about legal advice, counsel.  It's about



           8        payment of fees.  And I need to know whether



           9        there is any understanding as between Mr. Harker



          10        and Cassels Brock with respect to who's going to



          11        cover your fees.



          12                  MR. BIRCH:  Yeah, I thought he



          13        answered that.



          14                  BY MR. PASPARAKIS:



          15   7              Q.   Have you had any discussions on



          16        the topic at all?



          17                  A.   Have I spoken to my counsel?  Is



          18        that the question?



          19   8              Q.   About your willingness or



          20        agreement to pay their fees.



          21                  A.   To the extent of the stipulation.



          22   9              Q.   And the stipulation anticipates



          23        that you could pay their fees in accordance with



          24        its terms; correct?



          25                  A.   In accordance with what terms?
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           1        Sir, as I said, I don't have an access to an



           2        engagement letter.  I don't know their hourly



           3        rates.  No.



           4   10             Q.   So you haven't bothered to make



           5        inquiries as to their hourly rates; correct?



           6                  A.   The insurance company --



           7   11             Q.   Can you answer my question?  Can



           8        you answer my question?  Have you bothered to



           9        make inquiries of Cassels Brock as to their



          10        hourly rates?  Yes or no?



          11                  A.   I have not asked for hourly



          12        rates.



          13   12             Q.   Have you asked them for an



          14        engagement letter or any written estimate of the



          15        costs of the litigation?  Yes or no?



          16                  A.   No.



          17   13             Q.   And do you recall from



          18        Mr. Crowley's examination that his evidence was



          19        that he spoke to you about indemnification from



          20        ESL.  Do you recall that exchange between



          21        Mr. Crowley and I?



          22                  A.   Yes.



          23   14             Q.   And do you recall inquiring into



          24        whether ESL had an obligation to indemnify you



          25        in connection with this litigation?
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           1                  A.   In serving as effectively the



           2        general counsel of Ashe and as a lawyer,



           3        Mr. Crowley and I talked about our respective



           4        agreements with ESL, what had been in place at



           5        various times.  And after that and I did not



           6        have a conversation with ESL.



           7   15             Q.   Have you had a conversation with



           8        anyone other than Mr. Crowley in connection with



           9        those issues?



          10                  A.   Probably other counsel looking at



          11        my agreement.  And also probably counsel for



          12        Sears Holdings.



          13                  MR. GOTTLIEB:  What does probably



          14        mean?  What is probably?



          15                  BY MR. PASPARAKIS:



          16   16             Q.   By "probably" you do not



          17        specifically recollect, but you believe you did?



          18        Is that what you're saying?



          19                  A.   I don't know that I put the



          20        agreement in front of other people.  There were



          21        conversations with Sears Holdings, for example,



          22        and Sears Holdings counsel about whether or not



          23        I was indemnified when these claims first arose.



          24   17             Q.   From Sears Holdings, you sought



          25        indemnity from Sears Holdings or from ESL?
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           1                  A.   From Sears Holdings.  On the



           2        basis of my read of the agreement that I had at



           3        one point with ESL, I did not believe I was



           4        indemnified or even had a basis to claim it.



           5                  MR. PASPARAKIS:  Can I get a copy of



           6        that document that you're referencing, please?



           7        U/A       MR. BIRCH:  We'll take it under



           8        advisement.



           9                  BY MR. PASPARAKIS:



          10   18             Q.   And did you correspond with Sears



          11        Holdings in respect of your ability to seek



          12        identification from Sears Holdings?



          13                  A.   By correspondence you mean in



          14        writing?



          15   19             Q.   Yeah.



          16                  A.   I believe at some point Cassels



          17        may have.  I had conversations with folks at



          18        Sears Holdings and their outside counsel.



          19   20             Q.   So you now remember that not only



          20        did you probably have those discussions, you



          21        actually did have those discussions?



          22                  A.   You asked me about Crowley's



          23        agreement previously.  Now I'm speaking



          24        specifically about my agreement.  I don't know



          25        all -- I don't know the extent of the
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           1        conversations about Crowley's agreement.  I



           2        thought the original question was about Crowley.



           3        I'm now speaking about me.



           4   21             Q.   So you have had discussions about



           5        indemnification of you by ESL; correct?



           6                  A.   No, not by ESL.



           7   22             Q.   Only by Sears Holdings?



           8                  A.   By Sears Holdings.



           9   23             Q.   But you've also had discussions



          10        about your own indemnification with, amongst



          11        others, Mr. Crowley; correct?



          12                  A.   Yes.



          13                  MR. PASPARAKIS:  Just one second.



          14                  --OFF THE RECORD--



          15                  THE WITNESS:  And to be clear, I've



          16        had conversations with Cassels.



          17                  MR. BIRCH:  Which we're not going to



          18        get into.



          19                  THE WITNESS:  Right.  But to answer



          20        his question wholly and fairly.



          21                  BY MR. PASPARAKIS:



          22   24             Q.   And you may recall that I asked



          23        Mr. Crowley about the total value of claims



          24        being in the neighbourhood of $500 million



          25        against him.  The same goes for you, too.
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           1        You're aware that the total amount of claims



           2        against you is about $500 million Canadian;



           3        correct?



           4                  A.   Correct.



           5   25             Q.   And you're also aware of the fact



           6        that the insurance coverage is limited to US



           7        150 million, minus whatever's been spent so far;



           8        correct?



           9                  A.   Correct.



          10   26             Q.   And so you understand that your



          11        personal assets are at risk as a result of the



          12        Canadian litigation; correct?



          13                  A.   Correct.



          14   27             Q.   And I take it that you intend to



          15        defend this action regardless of whether there's



          16        insurance coverage; correct?



          17                  A.   I will consider my options at



          18        various points.



          19   28             Q.   But at this point and for the



          20        foreseeable future your intention is to defend;



          21        correct?



          22                  A.   To a certain extent.  I'm not



          23        going to wipe myself out defending a situation



          24        to keep from being wiped out.



          25                  MR. GOTTLIEB:  That doesn't make any
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           1        sense.



           2                  BY MR. PASPARAKIS:



           3   29             Q.   So you will re-evaluate the



           4        situation as time goes on and as fees are



           5        incurred.  That's what you're telling me;



           6        correct?



           7                  A.   I will have to consider



           8        alternatives at various points if I do not have



           9        insurance coverage.



          10                  MR. PASPARAKIS:  Thank you.  Those are



          11        our questions, Mr. Birch, and Mr. Harker.  Thank



          12        you again for your time this afternoon.  And



          13        we'll see you again, I'm sure.



          14        ---Whereupon the examination concluded at 12:48



          15        p.m.
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           1        ---Upon commencing at 12:58 P.M.



           2                  CROSS-EXAMINATION BY MR. GOTTLIEB:



           3   1              Q.   Mr. Ross.



           4                  A.   Yes.



           5   2              Q.   Good afternoon.



           6                  A.   Good afternoon.



           7   3              Q.   I'm Matthew Gottlieb.



           8                  A.   Hello.



           9   4              Q.   So I've just got some questions



          10        I'm going to ask.  If you can't hear me because



          11        of the acoustics, if you need me to repeat



          12        something, please just say so because it's



          13        difficult when we're not looking at each other



          14        directly to know whether you're picking it up or



          15        not.  Okay?



          16                  A.   Okay.



          17   5              Q.   So far so good?  You can hear me



          18        fine?



          19                  A.   Yes, I can hear you quite well.



          20   6              Q.   Okay, great.  Just a little bit



          21        of background to start off.  I understand you



          22        live in Bridgeport, Connecticut?



          23                  A.   Yes.



          24   7              Q.   And what's the address of that



          25        home?
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           1                  A.   Are you coming to visit?



           2   8              Q.   If you're inviting, I sure am.  I



           3        hear it's nice there.



           4                  A.   125 Battery Park Drive.



           5   9              Q.   Thank you very much.  And I



           6        understand you also own a home in Toronto?



           7                  A.   That's correct.



           8   10             Q.   And what's the address of that



           9        home?



          10                  A.   73 Donwoods Drive.



          11   11             Q.   Donwoods?



          12                  A.   Donwoods.



          13   12             Q.   Where's that?  Is that at Don



          14        Valley Parkway and Don Mills?



          15                  A.   No, it's in what's called Hoggs



          16        Hollow or York Mills Valley.



          17   13             Q.   I knew I'd seen it, okay.  All



          18        right.  Do you own any other property or an



          19        interest in any other properties?



          20                  A.   No.



          21   14             Q.   Now, I understand, and we'll go



          22        back a little bit, you're senior counsel at



          23        Covington and Burling in New York?



          24                  A.   I'm senior out counsel at



          25        Covington and Burling.
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           1   15             Q.   Thank you for that clarification.



           2        And you've held that position since September



           3        2013; correct?



           4                  A.   That's correct.



           5   16             Q.   And on a yearly basis for the



           6        last three or four years what has your



           7        remuneration been from that firm?



           8                  A.   Well, last year as I provided, it



           9        was an annual salary of 250,000 and a bonus of



          10        110,000.  In prior years the annual salary was



          11        the same.  The bonus varied slightly.  I can't



          12        tell you exactly what it was off the top of my



          13        head, but it wasn't -- it was either similar to



          14        or somewhat less than last year's bonus.



          15   17             Q.   In the range.  In the range.



          16                  A.   Maybe 50 to 110,000.



          17   18             Q.   Okay.  And that's US dollars,



          18        obviously as you set out in the sheet; correct?



          19                  A.   That's correct.



          20   19             Q.   Okay.  Thank you for that.  And



          21        you were previously a partner at the Osler Law



          22        Firm.  From my math is in the neighbourhood of



          23        25 years; correct?



          24                  A.   That's correct.



          25   20             Q.   And in the last few years at that
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           1        firm, what was your remuneration?



           2        Approximately, obviously.  I don't expect --



           3                  A.   It would have been



           4        approximately -- Osler's have a wind down



           5        policy.  Or had at that time.  That was



           6        approximately, probably about a million-one or



           7        two a year.



           8   21             Q.   So in the range of a million or a



           9        little bit more for the last few years of your



          10        position there?



          11                  A.   Yes, that's right.



          12                  MR. BIRCH:  Counsel, if I could just



          13        jump in for a second, obviously just to make



          14        sure for the record, that the provision of this



          15        information is obviously subject to the



          16        confidentiality undertaking that counsel had



          17        signed.  And obviously the portions of the



          18        transcript that contain this financial



          19        information would of course be subject to that



          20        agreement.  I just want to make sure that was



          21        clear on the record.



          22                  MR. GOTTLIEB:  Yes.  And subject to



          23        all the provisions that are in there.  Of



          24        course, understood.



          25                  BY MR. GOTTLIEB:
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           1   22             Q.   Mr. Ross, are there any other



           2        positions you've held over the last ten years



           3        for which you were remunerated?



           4                  A.   I think only being a director of



           5        Sears Canada.



           6   23             Q.   And that was from, according to



           7        what I've seen, May 2012 to April 2014; correct?



           8                  A.   That's correct.



           9   24             Q.   And I know you got some



          10        director's fees from that position; correct?



          11                  A.   Yes.



          12   25             Q.   All right.  So before we touch on



          13        Sears, any other positions that you held for



          14        which you received remuneration?



          15                  A.   No.



          16   26             Q.   Okay.  And did you ever get from



          17        Sears, or as a result of your position at Sears,



          18        share grants or options or warrants or anything



          19        of the sort?



          20                  A.   No.



          21   27             Q.   Okay.  And have you ever served



          22        on any other boards other than the Sears board?



          23                  A.   I served years ago on the board



          24        of a company called Philex Mining.



          25   28             Q.   Can you spell that for me?  It's
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           1        just tough to hear over.



           2                  A.   P-H-I-L-E-X Mining; M-I-N-I-N-G.



           3   29             Q.   Okay.  That was a Canadian



           4        company?



           5                  A.   Yes, it was a Canadian public



           6        company that had a mine in the Philippines.



           7   30             Q.   Okay.  And when did that end?



           8        Are we talking way back?



           9                  A.   Yes, we would be talking more



          10        than ten years ago.



          11   31             Q.   Okay.  Now, the 2013 dividend



          12        that's the subject of the litigation, you're



          13        aware that's -- if I can say in general terms



          14        what the litigation is about; correct?



          15                  A.   That's correct.



          16   32             Q.   That dividend was approved at a



          17        board meeting you attended on November 18th and



          18        19th, 2013; correct?



          19                  A.   Yes, that's right.



          20   33             Q.   And by that time you had been a



          21        corporate lawyer for in the neighbourhood of 25



          22        years; correct?



          23                  A.   Yes.



          24   34             Q.   Is that about right, 25 years?



          25                  A.   It might be slightly longer.
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           1   35             Q.   Slightly longer.  Okay.  Not



           2        lesser, but possibly a little bit longer.



           3        Understood.  Okay.  And you had done over your



           4        time as a corporate lawyer, corporate governance



           5        issues I've noted from certain documents;



           6        correct?



           7                  A.   That's correct.



           8   36             Q.   And how many times up until that



           9        meeting in November of 2013 had you seen an



          10        extraordinary dividend of more than half a



          11        billion dollars approved by a board of



          12        directors?



          13                  MR. BIRCH:  This is going to the



          14        merits of the case.  This has no relevance.



          15                  BY MR. GOTTLIEB:



          16   37             Q.   Well, Mr. Ross's affidavit says



          17        at paragraph 5:  I believe the actions are



          18        entirely without merit.



          19                  A.   That's correct.



          20                  MR. GOTTLIEB:  So that merits had been



          21        raised in Mr. Ross's affidavit.  And if you're



          22        going to put in a statement about the merits,



          23        you can't refuse questions about the merits.



          24                  MR. BIRCH:  Well, you have to read



          25        that in the context that Mr. Ross made the one
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           1        statement and simply attached the defence



           2        basically here are the defences we're going to



           3        raise, but for the purposes of this motion,



           4        whether there are great merits to the defence or



           5        poor merits to the defence doesn't affect the



           6        outcome of this motion.



           7                  MR. GOTTLIEB:  Well, Mr. Birch, it



           8        shouldn't have been put in the affidavit if it



           9        wasn't relevant.  But now that it's been put in



          10        the affidavit as a statement of relevance, I'm



          11        allowed to question on it.  You can't have it



          12        both ways.  You can't put in a statement and



          13        then say but it's not relevant to the motion.



          14                  MR. BIRCH:  Well, the statement was as



          15        part of introducing the Statement of Defence as



          16        an exhibit.  So you can take it that the



          17        defences being raised are those set out in the



          18        Statement of Defence, but beyond that there's no



          19        relevance.



          20                  MR. GOTTLIEB:  I'm sorry, you don't



          21        get it both ways.  It's in there.  It's in there



          22        as a bald statement regarding the merits and I'm



          23        allowed to cross-examine on it.



          24                  MR. BIRCH:  Well, I'm not allowing



          25        questions on the merits of the case.  If you
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           1        convince me that any particular question has a



           2        specific relationship to this motion, I'm happy



           3        to consider that.



           4                  MR. GOTTLIEB:  Like I said, you are



           5        trying to have it both ways, but we'll deal with



           6        it elsewhere.  It's highly inappropriate to put



           7        in a statement and then refuse to allow



           8        questions on it.  But I'll just ask the



           9        questions and we'll see if you will allow the



          10        witness to answer given his statement about the



          11        merits.



          12                  BY MR. GOTTLIEB:



          13   38             Q.   The issue of the dividend wasn't



          14        even on the agenda for the meetings on November



          15        18 and 19, 2013; correct?



          16        R/F       MR. BIRCH:  We're not answering



          17        questions about the merits.  It's not necessary



          18        to put all the question on the record.



          19                  BY MR. GOTTLIEB:



          20   39             Q.   An independent committee of the



          21        board wasn't even established to consider



          22        whether the dividend was appropriate; correct?



          23        R/F       MR. BIRCH:  Refused.



          24                  BY MR. GOTTLIEB:



          25   40             Q.   An independent financial advisor
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           1        was not even retained to provide independent



           2        advice to the board; correct?



           3        R/F       MR. BIRCH:  Refused.



           4                  BY MR. GOTTLIEB:



           5   41             Q.   The directors did not retain



           6        outside counsel to advise on the appropriateness



           7        of the dividend; correct?



           8        R/F       MR. BIRCH:  Refused.



           9                  MR. GOTTLIEB:  So I've got a list of



          10        questions here and each one of them is going to



          11        be refused, notwithstanding that statement at



          12        the beginning of the affidavit.  Is that it,



          13        Mr. Birch?



          14                  MR. BIRCH:  That's right.  Questions



          15        going to the merits are refused.  If you think



          16        that any particular question has some other



          17        relevance to this motion, by all means, pose it,



          18        but as a general proposition, we refuse



          19        merits-based questions.



          20                  MR. GOTTLIEB:  Okay.  You've got my



          21        position and I think I understand yours.



          22                  BY MR. GOTTLIEB:



          23   42             Q.   Mr. Ross, you retained Cassels



          24        Brock and Blackwell -- but I'll probably refer



          25        to Cassels or CBB -- in the spring of 2018;
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           1        correct?



           2                  A.   That's correct.



           3   43             Q.   And it was in or around March



           4        2018 or before that.  I can't figure out the



           5        exact date, but it's around then?



           6                  A.   Around then, yes.



           7   44             Q.   Okay.  And was a retainer letter



           8        entered into at that time between you and



           9        Cassels Brock?



          10                  A.   Yes, there's an engagement



          11        letter.



          12   45             Q.   And under that engagement letter,



          13        sir, you're responsible to pay Cassels Brock's



          14        legal fees; correct?



          15                  A.   That's correct.



          16   46             Q.   Okay.  And did all the directors,



          17        to your knowledge, sign an engagement letter?



          18                  A.   That I don't know.



          19   47             Q.   Is there an agreement amongst --



          20        pardon me for a second.



          21                  --OFF-THE-RECORD DISCUSSION--



          22                  BY MR. GOTTLIEB:



          23   48             Q.   And is there an agreement amongst



          24        the six directors as to how to split legal fees



          25        of Cassels Brock?
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           1                  A.   No, there is no agreement.



           2   49             Q.   Now, I know from the documents



           3        I've seen in the record that no insurer agreed



           4        to cover legal fees until late October 2018;



           5        correct?



           6                  A.   That's correct.



           7   50             Q.   Okay.  Who paid Cassels' legal



           8        fees between the time it was retained and, say,



           9        November when legal fees were paid by the



          10        insurer?



          11                  A.   We paid or at least I can speak



          12        for myself, I paid a portion of their legal fees



          13        to cover that period.  And they agreed that if



          14        insurance were obtained, which it ultimately



          15        was, they would refund the amount that had been



          16        paid to them, which they did.



          17   51             Q.   Okay.  Thank you.  And at the



          18        outset of the litigation was a budget given to



          19        you by Cassels Brock regarding the forecasted



          20        cost of the litigation?



          21                  A.   Not that I recall.



          22   52             Q.   Has a budget ever been given to



          23        you by Cassels Brock for any portion of the



          24        litigation?



          25                  A.   No, we haven't been given a
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           1        budget.  We've been given sort of general orders



           2        of magnitude.  I think because it's difficult to



           3        forecast what the costs will be.



           4   53             Q.   And when were you given general



           5        orders of magnitude?



           6                  A.   I can't really recall.  I think I



           7        just went along with from time to time.



           8   54             Q.   Okay.  And before I get to that,



           9        when was the last time you were given a general



          10        order of magnitude?



          11                  A.   I guess about a week ago in the



          12        context of what I would call a skinny defence.



          13        In other words not doing what --



          14                  MR. BIRCH:  Well, I want to be careful



          15        here because I don't want to get into what was



          16        communicated.



          17                  THE WITNESS:  Okay.  So a week ago.



          18                  BY MR. GOTTLIEB:



          19   55             Q.   Okay.  I do want to get into what



          20        was communicated, but it's important that you



          21        not, by giving your answer, touch on any advice



          22        or strategy or any other types of material



          23        information that was discussed between counsel



          24        Cassels Brock and any of the directors; okay?



          25        And it might seem like a fine line at parts, but
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           1        I don't want you to divulge that information.



           2        If I don't think you've given enough, I'll ask



           3        for more, but otherwise I just want to try to be



           4        careful not to step on that type of privilege



           5        information.  Okay?  Just give me one second,



           6        please.



           7                  --OFF-THE-RECORD DISCUSSION--



           8                  BY MR. GOTTLIEB:



           9   56             Q.   Has Cassels Brock given you a



          10        budget for going forward with the litigation



          11        from this point?



          12                  A.   Not a budget.



          13   57             Q.   Have they given you an estimate



          14        of legal fees going forward from this point?



          15                  A.   They've given us or they have



          16        given me an estimate of legal fees if there were



          17        -- if there were insurance and they were able to



          18        do a proper job.



          19   58             Q.   Okay.  I'm going to come back in



          20        a moment.  You were also retained beyond Cassels



          21        Brock, Covington, your firm, as US coverage



          22        counsel; correct?



          23                  A.   Correct.



          24   59             Q.   And when was Covington retained?



          25                  MR. BIRCH:  I can tell you if that
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           1        assists.



           2                  MR. GOTTLIEB:  Yes, please.



           3                  MR. BIRCH:  I think it was around June



           4        2018.



           5                  THE WITNESS:  That right.  That sounds



           6        right.



           7                  BY MR. GOTTLIEB:



           8   60             Q.   Okay.  And Covington was retained



           9        because you needed assistance with regarding the



          10        insurers; correct?



          11                  A.   Particularly with XL, yes, at



          12        that time.



          13   61             Q.   To try to ensure that XL was



          14        going to cover the legal costs?



          15                  A.   Yes, that's correct.



          16   62             Q.   And the directors are paying



          17        Covington directly; correct?



          18                  A.   That's correct.



          19   63             Q.   And how is that split?



          20                  A.   It's being paid on a pro rata



          21        basis.



          22   64             Q.   Does that mean one-sixth or



          23        one-eighth?  What does that mean, pro rata?



          24                  MR. BIRCH:  Just for clarity, it's



          25        only the six directors that Cassels Brock
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           1        represents that are represented by Covington,



           2        not the other two.



           3                  MR. GOTTLIEB:  Thank you, Mr. Birch.



           4                  THE WITNESS:  Right.  So it's a sixth.



           5                  BY MR. GOTTLIEB:



           6   65             Q.   So each is paying a sixth;



           7        correct?



           8                  A.   That's correct.



           9   66             Q.   Okay.  You sure?  You seem a



          10        little bit unsure about that.



          11                  A.   Well, I know I paid my sixth.  I



          12        know exactly how much it is.



          13   67             Q.   Okay.  So you don't know if



          14        everyone else has paid their sixth but you know



          15        the requirement is for each to pay a sixth?



          16                  A.   That's correct.



          17   68             Q.   Okay.  And is there a retainer



          18        letter with Covington and the directors?



          19                  A.   There is.



          20   69             Q.   And is under that retainer letter



          21        each director responsible for one-sixth or is



          22        each director responsible for the full legal



          23        fees?



          24                  A.   The full legal fees.



          25   70             Q.   Also Jim Doris was retained by
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           1        the directors; correct?



           2                  A.   That's correct.



           3   71             Q.   And is the retainer on the same



           4        basis as Covington was retained?



           5                  A.   Yes, it is.  Yes.



           6   72             Q.   Okay.  So I needn't go through



           7        those questions again?



           8                  A.   That's correct.



           9   73             Q.   Okay.  Thanks.  So you were



          10        familiar obviously with XL and the fact that XL



          11        agreed to provide coverage of defence costs in



          12        October of 2018; correct?



          13                  A.   Yes.



          14   74             Q.   And you understand throughout the



          15        time that you retained Cassels and Covington,



          16        and Covington who was dealing with XL, that the



          17        former directors, you six were not the only ones



          18        who were able to access funds under that policy;



          19        correct?



          20                  A.   Yes.  We knew that it covered



          21        Sears Holdings directors and officers and the



          22        directors and officers of Sears Holdings



          23        subsidiaries.



          24   75             Q.   And at the time in November you



          25        understood because you were told there was only

�

                                                                     25







           1        $3 million remaining on the $15 million first



           2        tier XL policy; correct?



           3                  A.   I don't think we knew that in



           4        November.  The original retainer was to get XL



           5        to pay anything at all.



           6   76             Q.   Give me one second, please,



           7        because I believe I can help you out with that.



           8        Do you have your reply motion record in front of



           9        you?  Can I ask Mr. For Birch to put that in



          10        front of you?



          11                  MR. BIRCH:  Yes, he's got it.



          12                  BY MR. GOTTLIEB:



          13   77             Q.   Thank you very much.  And you



          14        see, sir, that this is your affidavit sworn on



          15        September 6th.  Do you see that?



          16                  A.   Yes, I do.



          17   78             Q.   All right.  And you attached and



          18        exhibited several documents; correct?



          19                  A.   That's correct.



          20   79             Q.   All right.  Now, if you go to S,



          21        tab S, you'll see a letter that you've attached



          22        there.  And it's a November 7, 2018 letter from



          23        Gowlings, Paul Stein to Mr. Birch sitting to



          24        your right.



          25                  A.   Mm-hmm.
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           1   80             Q.   At Cassels Brock.  And what it



           2        says at the bottom of the first page, top of the



           3        second page, there is $3 million US left of the



           4        original 15 million limit of that policy.



           5                  A.   Yes, that's correct.



           6   81             Q.   Okay.  And that's information



           7        that I'm sure you became aware of in November



           8        of 2018; correct?



           9                  A.   I don't know if I became aware of



          10        it at that time.  Mr. Birch obviously did.



          11   82             Q.   Okay.  All right.  So as your



          12        counsel, obviously, Mr. Birch became aware of



          13        it.  That's fair.



          14                  A.   Yes.



          15   83             Q.   Okay.  And where did you



          16        understand or at the time or thereabouts that



          17        the other $12 million had gone on that policy?



          18                  A.   I understood that there had been



          19        some other claim made because this was a Sears



          20        Holdings policy.



          21   84             Q.   Okay.



          22                  A.   That related to some other matter



          23        involving directors of Sears Holdings or one of



          24        its subsidiaries and that XL had paid out in



          25        connection with that other matter, whatever it
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           1        was.



           2   85             Q.   Okay.  So you understood that of



           3        the $3 million remaining that some of that



           4        money, all of that money, a part of that money



           5        may be used up, not by you and the other



           6        Canadian former directors, but by others as



           7        well; correct?



           8                  A.   Yes.



           9   86             Q.   That $3 million wasn't dedicated



          10        to you and your colleagues, if I can call them



          11        that; correct?



          12                  A.   That's correct.



          13   87             Q.   Okay.  And that was in November



          14        of 2018; correct?



          15                  A.   I'm not sure when I got to know



          16        that.  As I said earlier, that's certainly when



          17        Mr. Birch learned about the $3 million.  But at



          18        some point I did learn that there was about



          19        $3 million.  I suspect it was some time after



          20        this letter.



          21   88             Q.   But around that time?



          22                  A.   It might have been in -- within a



          23        few months of that time.



          24   89             Q.   Okay.  Well, we can come back to



          25        that.  But as at November 2018 you were aware,
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           1        I'm sure, that the second level insure, that



           2        I'll just call generically QBE, had not yet



           3        agreed to provide coverage on the second tier



           4        for these claims; correct?



           5                  A.   Yes, I knew that.



           6   90             Q.   And when did your firm first make



           7        the request of QBE?



           8                  A.   I'm sorry.  I think that -- I



           9        believe that was in November.



          10   91             Q.   Okay.



          11                  A.   I think you used the word "make



          12        the request."  I think that was more a matter of



          13        letting them know the situation that they were



          14        next in line.



          15   92             Q.   I think it -- sorry, I apologize



          16        for interrupting.  You go ahead.



          17                  MR. BIRCH:  Yes, Mr. Ross is just



          18        trying to find the November letter, if it was a



          19        November communication.



          20                  MR. GOTTLIEB:  No problem.  Thank you.



          21                  THE WITNESS:  Yes, there's an email



          22        which is Exhibit E to my affidavit of September



          23        6 from Andrew Hahn to QBE.



          24                  BY MR. GOTTLIEB:



          25   93             Q.   Did you say Exhibit B?
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           1                  THE WITNESS:  E as in Edward.



           2                  BY MR. GOTTLIEB:



           3   94             Q.   Thank you.  Right.  Okay.  And



           4        this is November --



           5                  A.   2018.



           6   95             Q.   Yes.  Thank you very much.  Well,



           7        unfortunately the letter's all blacked out, so



           8        we can't really see what it says because what we



           9        know is that by May 2019 your firm is writing



          10        and saying, "We've made repeated requests to



          11        confirm that QBE will pick up coverage after the



          12        XL policy has expired but still haven't had a



          13        response."



          14                  So I'm asking, sir, when was the first



          15        request made, to your knowledge?



          16                  MR. BIRCH:  Didn't he just say



          17        November?  This email, November 7?



          18                  MR. GOTTLIEB:  No, Mr. Birch.  We're



          19        talking apples and oranges.  So I asked when the



          20        request was made by Covington of QBE to confirm



          21        coverage, and Mr. Ross said that the November



          22        letter didn't request coverage, it was just



          23        providing information.



          24                  And if we go to Exhibit F, and you can



          25        take your time.
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           1                  MR. BIRCH:  I'm sorry, Exhibit F is



           2        the letter that ends on the drop-down?



           3                  MR. GOTTLIEB:  Yes.  So if you look on



           4        page 34 of the record of this letter, the second



           5        paragraph, it says:  As you are aware, the



           6        former directors have through counsel provided



           7        regular detailed updates to XL and its excess



           8        insurers, including QBE and Lloyds, regarding



           9        the progress of the CCAA proceedings and other



          10        related litigation.  In addition, as the



          11        anticipated exhaustion of the 2015 policy



          12        approached, the former directors made repeated



          13        requests of QBE to confirm that their ongoing



          14        defence expenses would be seamlessly reimbursed



          15        under the 2015 QBE policy.  Upon exhaustion of



          16        the 2015 XL policy, QBE failed to respond until



          17        May 2016., et cetera.



          18                  So my point is there, sir, your firm



          19        is writing saying repeated demands had been made



          20        to QBE to confirm they would pick up coverage



          21        after the XL policy was exhausted.  And I want



          22        to know when the first time was.  Because my



          23        understanding is even though the letter's



          24        blocked out, the November letter is:  While an



          25        update is being provided on the litigation being
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           1        told what the litigation is is commenced, at the



           2        same time counsel would ask for confirmation



           3        that the second-tier coverage would pick up



           4        after the first.



           5                  MR. BIRCH:  Just while Mr. Ross is



           6        looking at this and just to try to speed this



           7        process along, we've obviously given you,



           8        Mr. Gottlieb, an email from May from Covington



           9        prior to May 16.  It's my understanding that



          10        Covington made a variety of requests verbally.



          11        I don't have particulars of that.



          12                  MR. GOTTLIEB:  Okay.



          13                  MR. BIRCH:  Would it make sense for us



          14        just to give you an undertaking on that to



          15        check?  Because, I mean, if Mr. Ross doesn't



          16        know --



          17                  MR. GOTTLIEB:  Yeah.  Let me come back



          18        on that.  Thank you for the offer.



          19                  MR. BIRCH:  We'll check.  We'll check



          20        and get back to you because obviously that's



          21        something -- I mean, Mr. Ross is obviously not



          22        the coverage lawyer at Covington's.



          23                  THE WITNESS:  I'm in the role of



          24        counsel -- I'm not counsel, the client here.



          25        Not counsel.  So --
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           1        U/T       MR. BIRCH:  We'll ask Covington



           2        counsel about those requests.



           3                  BY MR. GOTTLIEB:



           4   96             Q.   Thank you.  So as of November,



           5        your counsel was aware that there was only



           6        $3 million left on the first policy, repeated



           7        requests had been made for confirmation that QBE



           8        would pick up, but QBE had not confirmed at any



           9        time that it would, in fact, pick up defence



          10        costs; correct?  We know that from the record.



          11                  A.   QBE basically had not answered.



          12   97             Q.   Correct.  So they had not agreed



          13        that they were picking up second-tier coverage,



          14        if I can put in those very generic terms?



          15                  A.   Yes, that's correct.



          16   98             Q.   Okay.  And how much did Cassels



          17        Brock and Bennett Jones bill and have paid by



          18        the insurance company after November 7th when



          19        you were notified that there was $3 million



          20        available?



          21                  A.   I don't know.



          22   99             Q.   Were you ever told?



          23                  A.   No, Cassels Brock was dealing



          24        directly with the insurers XL on their accounts.



          25                  MR. BIRCH:  And obviously we wouldn't
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           1        know what Bennett Jones billed.



           2                  BY MR. GOTTLIEB:



           3   100            Q.   Well, you say obviously, and I



           4        don't agree with that, for what it's worth, but



           5        we'll just move on.  But the bottom line is,



           6        sir, even though in November of 2018 you



           7        understood there was only $3 million left on



           8        that policy, you didn't make inquiries to find



           9        out ongoing how much was left on an ongoing



          10        basis and what your law firm and Bennett Jones



          11        had billed; correct?  That's fair?



          12                  A.   That's correct.  We didn't.



          13   101            Q.   Okay.



          14                  A.   We didn't.  We were not involved



          15        in looking at Cassels Brock's accounts or their



          16        correspondence with the insurers.



          17   102            Q.   So you didn't look at Cassels



          18        Brock's accounts?



          19                  A.   That's correct.



          20   103            Q.   Now, you were aware, sir, that



          21        $3 million or the less than $3 million that



          22        would be available wouldn't get you through and



          23        the other eight directors through to the end of



          24        trial; correct?  You knew you were going to have



          25        to rely on a second tier for defence costs;
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           1        correct?



           2                  MR. BIRCH:  Sorry, that question is



           3        based on the assumption that the case actually



           4        goes to the end of trial.  You're asking



           5        Mr. Ross to assume that for the purpose of your



           6        question?



           7                  BY MR. GOTTLIEB:



           8   104            Q.   Yes, correct.  I mean, the claim



           9        hadn't even been served by this point in time,



          10        sir.  The claim wasn't served until right before



          11        Christmas in December of 2018.  We're talking



          12        November.  You knew that those potential



          13        available fees wouldn't take you through to the



          14        end of trial, assuming this matter proceeded all



          15        the way to trial; correct?



          16                  A.   I didn't know that for sure, but



          17        I did expect that we might well end up needing



          18        to get coverage from QBE.



          19   105            Q.   That was your expectation;



          20        correct?  To be fair?



          21                  A.   No, I think that's overstating



          22        it, to be fair.



          23   106            Q.   Really?  You thought that Cassels



          24        Brock and Bennett Jones and the other firms



          25        dealing with the other, would be enough money to
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           1        represent all eight directors for a $500 million



           2        claim through all steps to the end of trial from



           3        before the pleading had even been served?  That



           4        was your belief?



           5                  MR. BIRCH:  Well, he's answered the



           6        question.  There's no need to repeat it.



           7                  MR. GOTTLIEB:  I'm allowed to go back,



           8        Mr. Birch, and you're not allowed to interrupt.



           9        And you wouldn't be able to do it that front of



          10        a judge, as you know.  So you shouldn't be doing



          11        it here.



          12                  MR. BIRCH:  He's answered the



          13        question.  Do you have another question?



          14                  BY MR. GOTTLIEB:



          15   107            Q.   Mr. Ross, did you understand the



          16        question I just asked you?  I'm entitled to ask



          17        you what your understanding was, and I'm



          18        actually allowed to ask it again when you've



          19        changed the way you put the answer.  So is it



          20        your evidence for the Court that you thought



          21        that the $3 million was enough to represent you



          22        and the other seven directors and anyone else



          23        who may be pulling at the same pot for a



          24        $500 million claim when the claim hadn't even



          25        been issued yet?  Is that your evidence, that
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           1        you thought that would cover it all?



           2                  MR. BIRCH:  He's answered the



           3        question.  So if there's any issue, we can refer



           4        to the transcript as to what was already said.



           5                  MR. GOTTLIEB:  Well, he said was I



           6        anticipated that we would have to use QBE and



           7        then qualified his answer.  So I want to know



           8        what the answer is.



           9                  MR. BIRCH:  I think the answer that he



          10        gave --



          11                  MR. GOTTLIEB:  No, no, no, I don't



          12        want you to give his answer, Mr. Birch.  I don't



          13        want you to give his answer.



          14                  MR. BIRCH:  I'm not.



          15                  MR. GOTTLIEB:  That's why you're not



          16        allowed to speak.



          17                  MR. BIRCH:  No, what I'm saying



          18        is that --



          19                  BY MR. GOTTLIEB:



          20   108            Q.   All right.  Well, let's move on



          21        then.  If you're not going to let him answer the



          22        question, then we'll move on but you've heard my



          23        question.  By May 7th, 2019, the second tier



          24        still had not agreed to cover costs; correct?



          25                  A.   That's correct.
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           1   109            Q.   So you understood there was a



           2        possibility that the second tier was going to



           3        say no because they hadn't said yes; correct?



           4                  A.   Well, I don't think that's a fair



           5        characterization.  When we knew that we hadn't



           6        heard from them, we didn't know what that



           7        silence meant.  And as you'll see, if you read



           8        through all this material, insurance companies



           9        seem to be able to get asked a question and not



          10        answer them for months.



          11   110            Q.   So you just assumed, sir, that



          12        notwithstanding you had been asking for five



          13        months and they hadn't responded, you were



          14        certain that their answer was going to be yes?



          15                  A.   No, I wasn't certain.  I didn't



          16        know what their answer would be.



          17   111            Q.   That was my question.  You knew



          18        there was a possibility they might say no is my



          19        point.  That was all I asked.  You knew that was



          20        possible?



          21                  A.   Yes, it's a possibility they



          22        might say no.



          23   112            Q.   Okay.



          24                  A.   And it's a possibility they might



          25        say yes.
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           1   113            Q.   Absolutely.  Understood.



           2                  A.   All right.



           3   114            Q.   All right.  Now, as at the



           4        beginning of May, just to be clear, and I just



           5        want to be sure we're in the right frame here,



           6        you were aware that no Statement of Defence had



           7        been served to the claim?



           8                  A.   May 2019 are you talking about?



           9   115            Q.   Yes, sir.



          10                  MR. BIRCH:  Mr. Gottlieb, wasn't it in



          11        some point in May that it was served?



          12                  MR. GOTTLIEB:  I have it as July 29th,



          13        I think.



          14                  MR. BIRCH:  No, but that's in one



          15        action.  That's in one action.  But about the



          16        other actions?



          17                  MR. GOTTLIEB:  I apologize.  I'm



          18        talking about in the litigation trustee action.



          19                  MR. BIRCH:  Okay.  The other defences



          20        were served much earlier.  I think in May, in



          21        fact.



          22                  MR. GOTTLIEB:  I'll take a look and



          23        I'll come back on that.  Thank you.



          24                  BY MR. GOTTLIEB:



          25   116            Q.   So you knew, sir, that in May
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           1        of 2019 there were motions outstanding to be



           2        adjudicated by the Court, for example, with



           3        respect to litigation trustee's claim; correct?



           4                  Sir, were you aware that your counsel



           5        had brought a motion with respect to the



           6        litigation trustee's Statement of Claim or were



           7        you not aware of that?  Mr. Ross, no disrespect,



           8        but there's nothing to look at in the brief on



           9        this.



          10                  The question is were you aware that



          11        your counsel, Cassels Brock, had brought a



          12        motion to challenge the litigation trustee's



          13        claim?



          14                  A.   I don't recall.



          15   117            Q.   Okay.  You were aware that as at



          16        May 2019 production of documents had not



          17        occurred; correct?



          18                  A.   I knew they hadn't been



          19        completed, yes.



          20   118            Q.   Did you know they hadn't started?



          21                  A.   I don't think I knew that.



          22   119            Q.   Okay.  Did you know that your



          23        counsel hadn't begun reviewing any productions



          24        by this point?



          25                  MR. BIRCH:  Mr. Gottlieb, I'm not sure
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           1        what that question is based on.  There's



           2        certainly no evidence in the record indicating



           3        whether or not Cassels had started reviewing



           4        stuff or not.



           5                  MR. GOTTLIEB:  I didn't say stuff, I



           6        said productions.



           7                  MR. BIRCH:  Well, you mean their own



           8        productions?



           9                  MR. GOTTLIEB:  No, I mean the



          10        productions because no productions had been made



          11        yet.  The productions in the litigation.



          12                  MR. BIRCH:  I think Mr. Ross and I



          13        both misunderstood the question.  We were



          14        thinking about the document data room by Cassels



          15        of its clients' claims.



          16                  MR. GOTTLIEB:  I'm not sure why you're



          17        telling me what Mr. Ross understood about a



          18        question I asked, but I wish you'd stop doing



          19        that, please.



          20                  MR. BIRCH:  Well, just --



          21                  MR. GOTTLIEB:  I'm going to keep



          22        going.  I'm going to keep going, Mr. Birch.  I



          23        don't need you to do that.  That's not helpful.



          24                  MR. BIRCH:  Well, your question was --



          25                  BY MR. GOTTLIEB:
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           1   120            Q.   Sir, you understood that there



           2        had not yet been Affidavit of Documents



           3        exchanged by the parties by May 2019; correct?



           4                  MR. BIRCH:  Sorry, I didn't even hear



           5        the question.  You were talking over me, Mr.



           6        Gottlieb.



           7                  BY MR. GOTTLIEB:



           8   121            Q.   You understood, sir, that by May



           9        of 2019 Affidavit of Documents had not yet been



          10        exchanged; correct?



          11                  A.   I certainly didn't know that



          12        there had been any exchanged.



          13                  MR. GOTTLIEB:  Pardon me for a second,



          14        Mr. Ross. I'm sorry.



          15                  THE WITNESS:  Okay.



          16                  ---OFF-THE-RECORD DISCUSSION.



          17                  BY MR. GOTTLIEB:



          18   122            Q.   Okay.  As at May 2019, did you



          19        have any form of understanding as to what the



          20        legal fees were going to be to the end of trial?



          21                  A.   No.



          22   123            Q.   And you became aware, sir, that



          23        the second tier, QBE, advised that it was not



          24        picking up coverage after XL's first tier



          25        expired; correct?

�

                                                                     42







           1                  A.   After it sent its letter of May



           2        16 saying that, I understood that, yes.



           3   124            Q.   Okay.  So you learned on or



           4        around May 16 that QBE wasn't going to pick up



           5        coverage; correct?



           6                  A.   That's correct.



           7   125            Q.   Okay.  So on May 16th you found



           8        out that second tier had said that it wasn't



           9        going to pick up and you were aware that the



          10        first tier was about to be exhausted; correct?



          11        As around the same time?



          12                  A.   I was aware that QBE was not



          13        going to -- was taking the position that it



          14        wouldn't accept outreach.  And I expected that



          15        the XL policy would at some point in the not too



          16        distant future be used up.



          17   126            Q.   Okay.  All right.  And, in fact,



          18        it was in early June of 2019 that you retained



          19        Jim Doris to challenge QBE's denial of coverage;



          20        correct?



          21                  A.   That's correct.



          22                  MR. GOTTLIEB:  All right.  Can we just



          23        take, if you don't mind, Mr. Birch and Mr. Ross,



          24        just a five-minute break, please?



          25                  MR. BIRCH:  Yeah, that's fine.  Are
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           1        you getting near the end or should I get some



           2        water and coffee for round 2?



           3                  MR. GOTTLIEB:  I guess some water and



           4        coffee for round 2.  And, Mr. Ross, I'm going to



           5        tell you, you are not allowed to discuss



           6        anything with Mr. Birch at this point or anyone



           7        else about this case.  So you're kind of in a --



           8        what do they call it on Get Smart -- the cone of



           9        silence, if I'm not mistaken?



          10                  MR. BIRCH:  I'm familiar with cones of



          11        silence.



          12                  MR. GOTTLIEB:  Okay.  So I need you to



          13        put yourself in one until we come back in a few.



          14                  MR. BIRCH:  He'll be sitting here when



          15        you come back.



          16                  --RECESS TAKEN AT 1:45 P.M.--



          17                  --UPON RESUMING AT 1:58 P.M.--



          18                  BY MR. GOTTLIEB:



          19   127            Q.   I just got a couple more areas,



          20        Mr. Ross.  Thanks for your patience.



          21                  A.   Okay.



          22   128            Q.   I don't want to spend, frankly, a



          23        lot of time on this but in your reply affidavit



          24        at paragraph 6 you on hearsay evidence tell what



          25        Mr. Horkins told you about what happened in
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           1        court on July 12th.  Do you recall that?



           2                  A.   Yes, I see it.



           3   129            Q.   Now, I'm just going to put a



           4        couple of obvious propositions to you.  You



           5        weren't there in court on July 12th; correct?



           6                  A.   That's correct.



           7   130            Q.   You have no way of knowing



           8        whether what Mr. Horkins told you happened,



           9        happened; correct?



          10                  A.   I'm relying on him telling me



          11        what he told me.



          12   131            Q.   I know, but you don't know



          13        whether it's true first-hand.  He could have



          14        misinterpreted it; he could have got it wrong;



          15        he could have misremembered it; correct?



          16                  A.   I don't know whether it is true



          17        or false.



          18   132            Q.   Okay.  Thank you for that.  Now,



          19        I'm sorry to repeat myself but you said in your



          20        affidavit, and we all this is the case, nothing



          21        fancy, that Mr. Doris was retained in June to



          22        bring the application in Ontario against QBE;



          23        correct?



          24                  A.   That's correct.



          25   133            Q.   And you say in your affidavit,
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           1        and, again, I'm not going to turn it up unless



           2        you want to see it, at paragraph 40, that you



           3        thought all the issues would be heard on or



           4        around August 27th.



           5                  A.   That's correct.  We thought it



           6        would be heard on August 27th.



           7   134            Q.   And you knew at that time and



           8        you, in fact, knew when you swore your



           9        affidavit, that QBE had said much earlier that



          10        it was going to seek to lift the stay in the



          11        United States bankruptcy court so it could bring



          12        an application regarding this matter of coverage



          13        in Illinois; correct?



          14                  A.   Yes, that's correct.



          15   135            Q.   And that was long before Doris



          16        was retained even; correct?  It was before June.



          17                  A.   Yeah.  I wouldn't say it was long



          18        before.



          19   136            Q.   It was before?



          20                  A.   It was before.



          21   137            Q.   The record will show when it was.



          22        Okay?



          23                  A.   Exactly.



          24   138            Q.   And you therefore knew that one



          25        of the possibilities was that QBE would contest
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           1        with the Ontario court's jurisdiction to deal



           2        with the application that Mr. Doris was writing



           3        on your behalf; correct?



           4                  A.   That was a possibility.



           5   139            Q.   Right.  And therefore you knew



           6        that there was a possibility that the matter may



           7        not proceed on the merits on August 27th;



           8        correct?



           9                  A.   No, I don't think that's correct.



          10        I didn't know what was going to happen on August



          11        27th.



          12   140            Q.   And that's exactly my point, sir.



          13        You didn't know for certainty that the matter



          14        was going to proceed on the merits of



          15        Mr. Doris's application on August 27th.



          16                  A.   I didn't know for certain.  I was



          17        expecting that it would.



          18   141            Q.   But you were aware, sir, that if



          19        there was a jurisdiction challenge by QBE, I



          20        mean, you're an Ontario lawyer, you know these



          21        things, that one of the outcomes might have been



          22        on August 27 that His Honour wouldn't have heard



          23        the application on the merits.  You knew that



          24        was a possibility; correct?



          25                  A.   I didn't know what His Honour was
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           1        going to do if they raised a jurisdictional



           2        issue.



           3   142            Q.   Correct.  And I'd like you just



           4        to confirm the obvious, which is and therefore



           5        you didn't know for certainty that the matter



           6        would proceed on the merits on October 27th?



           7                  MR. HORKINS:  August.



           8                  MR. SWAN:  August.



           9                  BY MR. GOTTLIEB:



          10   143            Q.   August 27.  Thank you very much,



          11        Mr. Swan.  That's fair; isn't it?



          12                  A.   I think that overstates it.



          13   144            Q.   Sir, are you telling me that you



          14        had absolute --



          15                  A.   You're interrupting me.



          16   145            Q.   I apologize.  Go ahead, please.



          17                  A.   Thank you.  I thought that this



          18        matter would have been brought on the 27th of



          19        August.  I didn't know whether they would raise



          20        jurisdiction, but if they did, I didn't know how



          21        it would be handled.  Certainly one possibility



          22        would have been to move the date, but I think it



          23        overstates it to say that I knew that that was a



          24        possibility.  I was actually working on the



          25        assumption that this was a pressing matter and
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           1        August 27th was an important date.



           2   146            Q.   Right.  Okay.  I will tell you,



           3        sir, your answer contradicted yourself because



           4        you said you knew possibly the date would have



           5        to be moved, but I didn't think that that was a



           6        possibility.



           7                  A.   Maybe I should change that to say



           8        I didn't think that that was -- I didn't know



           9        whether that would happen.



          10   147            Q.   Okay.



          11                  A.   I wasn't sure whether that was



          12        likely.



          13   148            Q.   Okay.  I understand.



          14                  A.   Yeah.



          15   149            Q.   You were also aware that no



          16        matter when the matter proceeded, whether it was



          17        August 27 on the merits or at a later date --



          18                  A.   Right.



          19   150            Q.   -- His Honour would take some



          20        time to decide.  He wouldn't decide from the



          21        bench.  You know that was a likely outcome;



          22        correct?



          23                  A.   I expected that he would take --



          24        I didn't know whether -- I didn't know what he



          25        would do, but I expected that there would be
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           1        some form of recess.



           2   151            Q.   Okay.  Correct.  So it wouldn't



           3        get resolved on the 27th exactly.  Even at the



           4        earliest, there would be some time for His



           5        honour to consider and issue reasons; correct?



           6                  A.   I think that's likely right.  I



           7        have actually in Ontario courts seen a judge say



           8        the outcome and he would provide written



           9        reasons.



          10   152            Q.   Right.  And I want you to be fair



          11        on the evidence, sir.  You're not suggesting



          12        that you thought that's what was going to happen



          13        here though?



          14                  A.   No, I think what I thought was



          15        that we would probably get an answer quite



          16        quickly but probably not at the end of the



          17        hearing.



          18   153            Q.   Right.  And one of the outcomes



          19        was that the directors wouldn't be successful on



          20        the outcomes; correct?



          21                  A.   That's a possibility.



          22   154            Q.   Right.  Okay.  And you also



          23        understood that as a result of that, it might



          24        mean that QBE wasn't going to cover the



          25        second-tier legal fees at that time unless that
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           1        judgment was overturned at some later time;



           2        correct?



           3                  A.   That's correct.



           4   155            Q.   And you also understood that if



           5        the directors were successful, QBE might appeal?



           6                  A.   Yes.



           7   156            Q.   And you were aware obviously that



           8        that could take months at a minimum; correct?



           9                  A.   I don't think I really knew what



          10        the timing of an appeal would be.



          11   157            Q.   Well, to be fair, you didn't



          12        think it would take a matter of a couple weeks,



          13        did you?



          14                  A.   No, not a couple of weeks.



          15   158            Q.   Okay.  You knew it would be



          16        months before an appeal was dealt with in



          17        Ontario.  I mean, you know enough about the



          18        system to know that appeals don't happen



          19        overnight in this province.  You knew that;



          20        correct?



          21                  A.   Yes, I knew that.



          22   159            Q.   Okay.  And you also knew that



          23        there was going to be proceedings in Illinois



          24        and that those could take a year or longer;



          25        correct?
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           1                  A.   Yes.



           2   160            Q.   And --



           3                  A.   If There are proceedings in



           4        Illinois, I expect they will take over a year.



           5   161            Q.   Right.  And those proceedings



           6        could have some bearing on what's going on in



           7        Ontario; correct?  You're aware of that?



           8                  A.   I'm not sure about that.



           9   162            Q.   You thought the Illinois



          10        proceedings would be completely irrelevant?  Is



          11        that your evidence?



          12                  A.   The Illinois courts, as I



          13        understand it, have no personal jurisdiction



          14        over any of the former directors.



          15   163            Q.   But, sir, that was an argument to



          16        be made.  Are you saying that it was your view



          17        at the time that regardless of what the Illinois



          18        court did, that was irrelevant to the coverage



          19        issue?  That if QBE was successful in Illinois,



          20        it would just pay regardless?



          21                  A.   If a Canadian court takes



          22        jurisdiction, I believe this matter would get



          23        presided in Ontario because the Illinois court



          24        actually has no personal jurisdiction over any



          25        of the former directors.  And without personal
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           1        jurisdiction, it can't do anything.



           2   164            Q.   That is interesting.  I'll put it



           3        as that only, sir.  You understood that QBE



           4        wasn't going to agree with your position on that



           5        because it was proceeding in Illinois; correct?



           6                  A.   I knew they were proceeding in



           7        Illinois.  I also don't believe they have any



           8        jurisdiction --



           9   165            Q.   Sir, I know that --



          10                  A.   -- to be able to carry that out.



          11   166            Q.   I know that's your belief, but my



          12        point is, sir --



          13                  A.   No, no, my point to you is they



          14        won't -- it's hard to proceed if you don't have



          15        jurisdiction over the other side.



          16   167            Q.   That's an argument, sir.  You're



          17        not making a ruling on that; correct?



          18                  A.   I've been advised that that's the



          19        outcome.



          20   168            Q.   You've been advised that that's



          21        the outcome?



          22                  A.   That an Illinois proceeding has



          23        no personal jurisdiction over any of the former



          24        directors is not going to be something that if



          25        Ontario takes jurisdiction will interfere with
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           1        Ontario.



           2   169            Q.   Okay.  You don't know that the



           3        Illinois court is going to agree with that, to



           4        be fair?



           5                  A.   I don't know what the Illinois



           6        court will do.  I only know what I have been



           7        advised will happen.



           8   170            Q.   Sir, you don't know what the



           9        Illinois court will do; correct?



          10                  MR. BIRCH:  He's answered that.



          11                  THE WITNESS:  I think I've answered



          12        your question.



          13                  BY MR. GOTTLIEB:



          14   171            Q.   Well, you have, but you then add



          15        a little zip on to the end of it about what



          16        you've been advised.



          17                  A.   Well, I thought --



          18   172            Q.   I wish my advice was always right



          19        and always followed by the courts.  And



          20        sometimes it is, sometimes it isn't.  My point



          21        is, sir, sitting here today, you don't know what



          22        the Illinois court's going to do is my only



          23        point; is that fair?



          24                  MR. BIRCH:  He's answered that.  He's



          25        answered the question.
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           1                  MR. GOTTLIEB:  Okay.



           2                  MR. BIRCH:  And he's not going to



           3        answer that again.



           4                  BY MR. GOTTLIEB:



           5   173            Q.   All right.  And, sir, you



           6        understand that the Ontario court may refuse



           7        jurisdiction?



           8                  A.   Yes, I understand that.



           9   174            Q.   And then you're off to the



          10        Illinois court; correct?



          11                  A.   Yes.



          12   175            Q.   All right.  So the bottom line is



          13        sitting here today, you actually have no idea



          14        how long it's going to take for this dispute to



          15        be finally resolved over coverage; correct?



          16                  A.   That's correct if Ontario says it



          17        has no jurisdiction.



          18   176            Q.   And even if Ontario says it has



          19        jurisdiction, which you obviously don't know if



          20        the Court's going to say that --



          21                  A.   Right.



          22   177            Q.   -- you don't know when that



          23        hearing's going to go forward.



          24                  A.   Sorry, the Ontario court hearing



          25        on jurisdiction I think we can know and do know.
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           1   178            Q.   Yes, I apologize.  If the case



           2        goes forward and jurisdiction is denied, there



           3        could be an appeal; correct?



           4                  A.   Yes.



           5   179            Q.   If it's taken, there could be an



           6        appeal; correct?



           7                  A.   Yes, either side can appeal.



           8   180            Q.   And if on the merits the



           9        directors are successful, there could be an



          10        appeal; correct?



          11                  A.   That's correct.



          12   181            Q.   And if on the merits the



          13        directors are unsuccessful, there could be an



          14        appeal; correct?



          15                  A.   Yes.



          16   182            Q.   And you have no idea how long all



          17        of that will take to get the matter resolved, to



          18        be fair; correct?



          19                  A.   It's correct that I don't know



          20        when, how long that will take.



          21                  MR. GOTTLIEB:  Okay.  All right.



          22        Counsel, I believe that it's going to be handed



          23        to you now what I am going to call the net worth



          24        statement, for want of a better description.



          25                  MR. BIRCH:  Yes, but the law clerk
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           1        from Norton Rose left a long time ago.



           2                  MR. GOTTLIEB:  Oh.



           3                  MR. BIRCH:  No, I -- but she left.



           4                  THE WITNESS:  She's deputized.  Gone.



           5                  MR. BIRCH:  But she left two exhibits,



           6        or one exhibit, two copies, which I think is



           7        Mr. Ross's statement of affairs we provided to



           8        you yesterday.  So we've got that there.



           9                  BY MR. GOTTLIEB:



          10   183            Q.   Okay.  Got it.  My reading of



          11        this, sir, and we talked about a little of it



          12        before, and, again, I think we can just go



          13        through this pretty quickly, we've got the



          14        annual salary plus the bonus in the range, we



          15        know 2018, 2019, we're going to assume, sir, it



          16        will be in the approximate range; correct?  Give



          17        or take.



          18                  MR. BIRCH:  You're asking what



          19        his 2018 bonus will be?



          20                  THE WITNESS:  I don't know the answer



          21        to that question.



          22                  BY MR. GOTTLIEB:



          23   184            Q.   Okay.  You can't give a view that



          24        it's going to be higher or lower or the same;



          25        correct?

�

                                                                     57







           1                  A.   I've learned not to second guess



           2        the management committee here.



           3   185            Q.   Safe advice.



           4                  A.   Thank you.



           5   186            Q.   Okay.  So I've got all those



           6        numbers.  You've got a mortgage listed with



           7        respect to the Toronto home of Canadian



           8        $2 million.  When was that mortgage taken?



           9                  A.   One-and-a-half million of it was



          10        taken six years ago and 500,000 was taken this



          11        year.



          12   187            Q.   When this year?



          13                  A.   May or June.  I can't remember



          14        which.



          15   188            Q.   May or June.  And why was that



          16        taken, the 500?



          17                  A.   That's taken because as you may



          18        be able to figure out from the income, I have



          19        been to date losing money working at Covington.



          20   189            Q.   Okay.  Got it.  And of the



          21        $2 million listed here, is there $2 million



          22        outstanding on the mortgage?



          23                  A.   Yes.



          24   190            Q.   Okay.  And where does the



          25        estimated market value of the home come from?

�

                                                                     58







           1        That's just your guesstimate?



           2                  A.   No, it comes actually from



           3        talking to a real estate agent who works in our



           4        area.



           5   191            Q.   Got it.  And the Bridgeport home,



           6        the mortgage to the TD bank, is that the full



           7        amount as well?



           8                  A.   Yes, it is.



           9   192            Q.   Okay.  And, sir, I had asked you



          10        earlier about you said you signed a retainer



          11        agreement with Cassels Brock; correct?



          12                  A.   That's correct.



          13   193            Q.   And I asked you about the



          14        retainer agreement with Covington.  The



          15        agreement with Cassels Brock that you signed, it



          16        was to pay all legal fees in connection with



          17        Cassels Brock's work; correct?



          18                  A.   Yes, in the sense that the



          19        liability is joint and separate.



          20                  MR. GOTTLIEB:  Okay.  All right.  If



          21        you can just give me a second, I think I'm done,



          22        Mr. Ross.  I just want to confirm with my



          23        colleagues over here.



          24                  THE WITNESS:  Okay.



          25                  BY MR. GOTTLIEB:
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           1   194            Q.   I assumed, and I shouldn't have



           2        assumed, as my colleagues remind me, that when



           3        you said joint and several, it's amongst the six



           4        directors that it was joint and several; that it



           5        joint and several?



           6                  A.   Yes.



           7                  MR. GOTTLIEB:  Okay.  Mr. Ross, thanks



           8        very much for making yourself available.  I



           9        appreciate it.  Have a good rest of the day.



          10                  THE WITNESS:  And you too.



          11        ---Whereupon the examination concluded at 2:15



          12        p.m.
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